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Deal Points, and When To Address Them

BY DAVID A. HOFFMAN

he sections that follow describe some

of the most common provisions in a

settlement agreement or memoran-
dum of understanding (MOU). [The book
from which this article is derived—see the
author’s credit, below—has a more detailed
checklist: see Appendix E, which the author
uses for employment cases.]
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1. Timing

One of the critical questions in thinking
about these deal points is when they
should be addressed. For example,
early in a mediation, if the par-
ties” settlement positions are a mile
apart, the parties are usually unin-
terested in discussing some of the finer
points of a deal, such as tax considerations.
That’s why I recommend ... including in the
agenda of a pre-mediation call such details
as taxes, releases, confidentiality, and so on,
in order to make sure that a potentially deal-
breaking ancillary issue is on everyone’s radar
screen during the negotiations.

Even if the parties raise no such issues
at the outset of the mediation, the mediator
should ask about them as the parties get closer

The author is the founding member of Boston Law
Collaborative, with offices in Newton, Mass., and
Wellsley, Mass., where he serves as a mediator, arbitra-
tor, and collaborative law attorney. He is also the John
H.Watson Jr. Lecturer on Law at Harvard Law School,
where he teaches courses on mediation legal ethics, col-
laborative law, and diversity issues. This article is from
Chapter 4 of the author’s book, “The Art of Impasse-
Breaking in Mediation: A Handbook for Mediators,
Lawyers, and Other Conflict Resolvers.” (Pages 84-92.)
©2025 by the American Bar Association. Reprinted with
permission. All rights reserved. This information or any
portion thereof may not be copied or disseminated in
any form or by any means or stored in an electronic
database or retrieval system without the express writ-
ten consent of the American Bar Association.

to an agreement. My experience has been that
the parties often resist “getting into the weeds,”
as they sometimes put it, until we are very
close to a resolution. Although some
of these seemingly ancillary issues
may have major consequences, if the
parties are not ready to discuss them,
trying to force the issue is likely to be
counterproductive. Indeed, discussing
such terms as the scope of the releases that are
typically part of a settlement could be a major
distraction from the negotiation of the more
consequential terms of the deal.

2. MOU Versus
Final Agreement

Another threshold issue for completing a
deal is how to memorialize it. In most com-
mercial and employment cases, the parties
and their lawyers expect to sign a barebones
MOU at the end of the mediation, instead
of a full-blown settlement agreement. [The
book includes a sample MOU and a sample
settlement agreement in appendices.] MOUs
typically provide that the parties will execute
a more formal settlement agreement that will

be drafted by counsel for one of the parties.
Likewise, in divorce cases, the parties typi-
cally arrive at a list of terms to be incorporated
into the formal divorce agreement—sometimes
(continued on page 140)
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aware of how to expressly authorize jurisdiction
based on a pre-existing lawsuit when that was
the outcome sought, but did not do so here.
As the Court succinctly explained, “Section 8
provides that, when ‘the basis of jurisdiction’ is
‘in admiralty; a party may ‘begin his proceeding
... by libel and seizure of the vessel.” Slip op. at
12 (quoting 9 U.S.C. § 8). Section 8 further states
“the court shall then have jurisdiction to direct
the parties to proceed with the arbitration and
shall retain jurisdiction to enter its decree upon
the award” 9 US.C. § 8; slip op. at 11.

The Court said Section 8 simply states
that in one type of admiralty case, the Court
must retain jurisdiction to confirm or vacate
a resulting award. Slip op. at 12. Noting that
district courts, even without Section 8, would
likely have subject matter jurisdiction under
the admiralty jurisdiction statute, 28 U.S.C. §
1333, the Court said “[i]t appears that” Sec-
tion 8 simply provides “specific procedural
rules governing how courts ought to handle a
distinct form of admiralty arbitration involving
seized vessels.” Slip op. at 12-13. The provision
does not indicate how subject-matter jurisdic-
tion, in any broader sense, is supposed to work
in other FAA matters. Slip op. at 13.

The Court also rejected Jules” policy argu-
ments, which claimed continuing jurisdiction
would: (a) encourage the filing of suits for the
sole purpose of securing in advance a federal

forum to adjudicate potential disputes over
arbitration awards; and (b) determine jurisdic-
tion based on the “happenstance™ of whether
a party filed a federal-question case prior to
arbitrating. Slip op. at 13 (citation omitted).

The Court said it was not permitted “to
employ untethered notions of what might be
good public policy to [determine] [its] jurisdic-
tion.” Slip op. at 13 (quoting Badgerow, 596 U.
S., at 16). But more than that, both arguments
were unavailing. Slip op. at 13. The “protective
anchor suit[]” argument was “conjectural.” Slip
op. at 13. And one reason such concerns have
apparently not materialized is because filing
“precautionary” suits would “serious[ly] risk
... forfeiting the right to arbitrate” Slip op. at
13 (citing Morgan v. Sundance, Inc., 596 U. S.
411, 413, 418-419 (2022)).

Another reason was that doing so is of
questionable value because prior to arbitra-
tion, parties do not know whether they will
prevail and thus would not necessarily be able
to make an informed judgment about forum
preference. Slip op. at 13-14. The Court further
found nothing “anomalous for federal jurisdic-
tion to turn, at least in part, on the happen-
stance of how litigation proceeded.” See slip op.
at 14 (citing and quoting cases).

But putting all that aside, the Court said
that, even assuming the policy arguments had
“some merit,” they would be outweighed by
countervailing considerations. For one, they
would materially diminish Section 3’s “super-
visory role” Slip op. at 14. The efficiency
envisaged by Section 3 would likewise be

compromised because a new state court lawsuit
would have to be filed (and a filing fee paid)
to complete the confirmation/vacatur process.
Slip op. at 14.

Finally, Jules' argument could result in
“unnecessarily complex dual-track litigation”
Slip op. at 15. Under the FAA, grants of Sec-
tion 3 stays and Section 4 motions to compel
are ordinarily appealable at the final judgment
stage only. Slip op. at 15 (citing 9 US.C. §
16(b)). That means these appeals, which would
be heard in federal court, would be made after
the Court has entered final judgment. Slip op.
at 15.

A state court application to confirm or
vacate an award might have to be made before
or slightly after the federal appeal is final. In
addition, if the federal appeal resulted in a
reversal of the arbitrability order, then that
would conflict with a state court confirmation
order.

Without exploring the various ways that
such two-track litigation could lead to conflict-
ing judgments, suffice it to say that the situa-
tion would likely create a procedural morass
resulting in, at a minimum, undue cost and
delay. See slip op. at 15. As the Court aptly
put it, “[iJt is unclear why Congress would
have wanted wasteful, bifurcated, and possibly
inconsistent proceedings like that”

* % o

The next installment of this article will explore
the decision’s implications, including some juris-
diction-related matters it does not address. '
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drafted by the mediator (if the mediator is also
alawyer) or by counsel for the parties. However,
unlike commercial mediations, the mediator in
a divorce case will seldom ask the parties to sign
a terms sheet until they have consulted with
their lawyers.

In both types of cases, an MOU should
include provisions regarding the status of the
agreement if the parties fail to arrive at a for-
mal settlement agreement, such as whether the
MOU would be enforceable in court.

In some cases, the parties want to complete
the drafting and signing of the final settlement

agreement in the mediation room with the
mediator as scrivener. Those cases are often the
ones that have been the most contentious in
the negotiations leading up to the mediation.
Although drafting the final agreement can be
time consuming, it has the advantage of final-
ity. I suggest the following two caveats:

o Mediators who are not lawyers should avoid
doing any of the drafting (and simply fa-
cilitate the process of the parties and counsel
drafting the agreement) in order to avoid
engaging in the unauthorized practice of law.

o If the parties do not have counsel with
them at the mediation, mediators should
make sure the parties have had an opportu-
nity to consult with counsel before signing.

One final issue: At the end of a long day of
mediation, some mediation participants may
have left to catch flights or because of other
commitments, and so it is important for each
side to confirm that the participants who are
still in the mediation room and planning to
sign an MOU or settlement agreement have
the legal authority to commit their side to
the agreement. (Thank you to mediator Lee
Jacobson for mentioning this important point,
which may be governed by case law or statutes
that differ from one jurisdiction to the next.)

In addition, if electronic signatures will
be used, there needs to be agreement as to
whether such signatures will be deemed legally
effective in the jurisdiction where the agree-
ment would be enforced.
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3. Payment Terms

In a typical commercial mediation, the pay-
ment terms are relatively straightforward: $X
amount to be paid within X days. But here are
some potential variations on that theme:

o Ifaninsurer is making the payment, it may
want X days to be measured from the date
of execution of a release by the plaintiff.

o If the case involves employment discrimina-
tion claims, there may be a statutory recission
period; therefore, X days might be measured
from the date when that period expires.

o If the amount to be paid is a percentage
of an investment account or some other
asset whose value may fluctuate, the agree-
ment may have to specify that the specific
amount to be paid will be determined as of
the date of payment.

Occasionally, the parties may want to spec-
ify the form of payment (for example, cashier’s
check, ordinary check, or wire). And there may
be a need, for tax purposes, to specify who the
payees are: For example, the agreement might
specify that all or a portion of the settlement
amount is to be paid to the payee’s counsel.

4. Allocation of Attorneys’
Fees And Mediation Fees

The allocation of the parties’ attorney’s fees
seldom arises as a settlement issue except
when the case involves claims for which a
statutory fee-shifting statute applies (such
as an employment discrimination case or a
consumer protection case), and even in those
cases, most defendants want to negotiate a
combined payment and leave it to the plain-
tiff and their counsel to determine how those
funds will be allocated. Even so, mediators
should consider raising this issue to make
sure it does not create a problem just before
signing the final agreement.

The allocation of mediation fees is a more
common deal point. When the parties are
similarly situated in terms of resources (for
example, two large and solvent companies, or a
divorcing couple dividing their assets equally),
the typical arrangement is that the parties will
each pay 50% of the mediator’s fee. However,
when the parties have differing resources,

an asymmetrical division of those fees often
becomes an impasse-breaking concession if
the party with deeper pockets is willing to pay
all or most of that fee. Even when both parties
have deep pockets, a defendant will sometimes
be asked by an aggrieved plaintiff to cover the
mediation fee as part of a make-whole settle-
ment that the plaintiff is seeking.

5. Confidentiality and
Need-to-Know Stakeholders

Virtually every mediated settlement agree-
ment contains some type of provision con-

Contracting
Security

The goal: Getting the agreement
done. Really done.

The tools: The author provides a
list of ways to close the negotia-
tions with resolution points.

The focus: It’s on the most com-
mon settlement agreement provi-
sions. Here are creative but direct
suggestions for negating impasse
on these provisions.

cerning confidentiality. These provisions
usually state that the settlement terms will
not be communicated to others, except for
a specified list of people. For example, in a
commercial case, there may be stakeholders
(such as board members, insurers, investors,
etc.) who have a need to know those terms.
Or in a family case, the parties may want to
be able to discuss the settlement terms with
their accountants, therapists (if any), or a
specified list of family members. (In some
jurisdictions, divorce agreements are filed
with the court and become a public record,
and therefore no confidentiality clause is
needed.)

One of the critical issues when an agree-
ment permits the disclosure of settlement
terms to specified individuals is how to prevent
those individuals from sharing the settlement
terms with others. In many cases, the parties

include a provision that they will provide the
settlement terms to those individuals only if
they agree to maintain the confidentiality of
that information. In other cases (particularly
high-stakes cases or those where the parties
have reputational concerns), the parties may
want to attach to their settlement agreement
an appendix with a form containing a confi-
dentiality obligation, which would be signed
by anyone receiving a copy of the settlement
agreement.

6. Reputation Issues:
References, Letters of
Recommendation, and
Press Releases

Closely related to the issue of confidentiality is
the question of what statements can be made,
or must be made, to the public or specific third
parties. For example, in employment termina-
tion cases, the parties typically include in their
settlement agreement a provision regarding
what the employer will say, if anything, to the
employee’s future prospective employers (if
asked); in some cases, the parties negotiate the
specific language of a letter of recommenda-
tion. In cases with a more public profile, the
parties may want to negotiate the language of
a press release.

7. Non-Disparagement

Non-disparagement clauses present a negotiat-
ing challenge, for several reasons. First, if one
or more of the parties is a large company or
institution, there may be an understandable
concern about how to regulate what employees
in that entity might say. Second, defining dis-
paragement can be tricky: For example, does
a true but derogatory statement constitute
disparagement? Third, mediating parties are
often concerned that a non-disparagement
clause will invite costly and time-consuming
post-settlement conflict.

Notwithstanding all of these disincentives,
it is not uncommon for parties to include such
clauses because the risks of including them are
in many cases outweighed by the risks of not
including them. One way to mitigate those
risks when companies or other institutions are
involved is to name the specific people who

(continued on next page)
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will be bound by the non-disparagement pro-
vision of the settlement agreement.

8. No Admission of Liability

One of the most common and noncontroversial
provisions of a mediated settlement agreement is
the “no admission of liability” clause. Even when
the parties have specified that their agreement
will be confidential, they are usually concerned
that the agreement will somehow fall into the
wrong hands and be used against them. In a typi-
cal case, this provision is simply a fig leaf. But in
some cases, a company might view this provision
as vital because the settlement of a claim could
have unanticipated consequences in a regula-
tory proceeding; relationships with shareholders,
investors, or lenders; or ancillary litigation.

9. Releases

Although releases are common provisions in
settlement agreements, and they are usually
noncontroversial, negotiation is sometimes
needed on the following points.

First, will there be mutual releases? In employ-
ment termination cases, for example, employers
typically want the employee to release them from
any possible liability, but the employer might
want to reserve the right to assert a claim against
the employee if the employer discovers, after the
settlement, some type of malfeasance committed
by the employee before the termination.

Second, will the releases be general (the most
common type) or limited (covering only cer-
tain specified claims)? In commercial mediations
where the companies have many different interac-
tions with each other (for example, a construction
firm that does work for a real estate developer),
one or both of the parties might insist on release
language that is specific to the mediated conflict.

Third, who is doing the releasing, and who
is being released? The releasee typically wants
everyone under the sun to be released—for
example, if its a company, its shareholders,
officers, employees, board members, insurers,
representatives, agents, successors, and assigns.
The releasor may be willing to accept such
broad language, particularly if it's mutual, but
might also be concerned about whether the

rights of third parties are being compromised.
(For example, a releasor might not want to take
responsibility for waiving a claim its insurer
might have against a party related to the defen-
dant by virtue of subrogation rights.)

Discussing typical
settlement terms like the
scope of the releases
could be a major
distraction from the
negotiation of the more
consequential deal terms.

Although all of this may seem extraordi-
narily technical and unlikely to matter in most
cases, the non-trivial risk of future conflict
between parties who have been at each other’s
throats prior to the mediation suggests the
value of getting the release language right.

10. Stipulation of Dismissal
or Stipulated Judgment

If a mediated case is pending in court, the
settling parties need to decide what they will
communicate to the court. In a typical case, the
settlement agreement will obligate the parties
to execute and file a stipulation of dismissal.
Such provisions typically add, for good mea-
sure, that the dismissal will be “with prejudice”
(the case cannot be filed again) and “waiving
all rights of appeal” (neither party can seek to
undo the dismissal by going to a higher court).
In some cases, future performance of
agreed-upon obligations in the settlement
agreement might require court enforcement
(for example, a long-term environmental
cleanup or implementation of a class-action
settlement). In such cases, the settlement
agreement might include specific language
to be entered as a stipulated judgment of the
court. Likewise, divorce mediations typically
result in an agreement that a court will incor-
porate into the parties’ judgment of divorce.

11. Taxes

Not every settlement agreement involving the
payment of money requires a provision dealing
with taxes. For example, a company that agrees

to pay a vendor $X will likely treat the expen-
diture as a deductible business expense, and
the vendor will record the payment as taxable
income. Neither party is likely to believe that
the tax treatment of the transaction needs to be
specified in their agreement.

In other cases, however, the tax treatment
of the payment might be critical. For example,
in employment discrimination cases in the
United States, certain forms of payment (such
as compensation for lost wages) are fully tax-
able as employment income, but others (such
as compensation for emotional distress) are
taxable as ordinary income without Social
Security or other payroll taxes deducted. To
make matters even more complicated, employ-
ees who claim that their mistreatment caused
physical symptoms might be able to treat
compensation for such harm as nontaxable.
Employers often insist on settlement language
obligating the employee to indemnify the
employer for any claim the employer might
face later from governmental enforcement
agencies if the employee does not pay all of the
taxes due on the settlement funds.

In personal injury cases, different rules
apply. For example, the following are gener-
ally not taxable: (1) compensation for medical
expenses, pain, and suffering attributable to
physical injury and (2) lost wages caused by
physical injury. However, punitive damages
and prejudgment interest are taxable.

In the past, some settlements in the United
States called for a separate payment for attor-
neys fees because those fees were not taxable
for the plaintiff (but were, of course, taxable
income for the lawyers). However, changes in
the tax code have made the payment of some
attorneys’ fees taxable to the settlement payee
even if a portion of the settlement funds is
paid to counsel. Therefore, in those cases, an
employee may be less concerned about specify-
ing how much of a settlement is attributable to
attorneys’ fees.

(Note: The tax treatment of settlement pay-
ments is subject to change; in the United States,
some federal tax code provisions expired in
2025, and state and local tax provisions may
differ.)

12. Prejudgment Interest

One of the most common, and (in my opinion)
pointless, debates about settlement concerns



Vol. 44 No. 7 July/August 2026

Alternatives |143

prejudgment interest. Every experienced medi-
ator in the United States has probably heard the
following exchange:

PLAINTIFF'S LAWYER: On top of our $1
million of compensable damages, my client is
entitled to three years’ worth of prejudgment
interest at 6%. Any settlement will have to
include interest.

DEFENDANT’S LAWYER: That’s ridiculous!
Prejudgment interest is what you get in court,
not mediation. The idea of paying prejudg-
ment interest on a settlement is a complete
nonstarter.

Plaintiff’s counsel is comparing the offer
on the table to what’s available for their client
in court, and so a nondiscretionary entitle-
ment to prejudgment interest as part of a
court judgment cannot be ignored. And the
same is true for defense counsel: The extent
of the defendant’s exposure in court must
take interest into account if the entitlement is
nondiscretionary.

This seemingly intractable conflict gener-
ally gets resolved by simply ignoring whether
an overall settlement amount without speci-
fied components includes prejudgment inter-
est or not.

13. Security for
Future Performance

Settlement payments are sometimes structured
to occur entirely or partly in the future for a
number of reasons. A payor may need time
to accumulate the cash for a settlement. Or a
payee may prefer to spread payments over two
or more calendar years to reduce tax exposure.
Or the payor’s payments may be contingent
upon the payee’s performance of some element
of the agreement.

Regardless of the motivation for structur-
ing agreed-upon payments to occur in the
future, payees almost always want some form
of security for those payments. A number
of security mechanisms are common: (1) a
mortgage on real estate or, less often, a secu-
rity interest in the assets of a business; (2) a
letter of credit; (3) an agreement for judgment
held in escrow by the judgment creditor; (4)
holding the releases in escrow until all pay-
ments are made; or (5) in some business cases,

a personal guaranty signed by the business
owner(s).

14. Consequences of Breach

Just as security for future payments or perfor-
mance is a common provision in settlement,
provisions relating to breach are also common.
Such provisions are intended to motivate per-
formance by imposing, at a minimum, interest

Often the parties

agree to have a check-in
at regular intervals to
monitor the relationship.

and reasonable attorney’s fees if the payor fails
to perform as required. Liquidated damages
are sometimes also used as a motivator. In
some cases, the payee may want to include a
provision including all of those features plus
the right to reinstate their claim if the opposing
party fails to perform.

15. Ongoing Relationship

One of the most challenging settlement sce-
narios involves the continuation or resump-
tion of a relationship whose breakdown led
to the mediation, such as the reinstatement of
a terminated employee, the continuation of a
problematic business partnership, the resump-
tion of a troubled franchise agreement, or
recommitment to a troubled marriage.

Among the provisions that need to be
considered in such situations are the following:

o What standard of performance (on both
sides) will the parties require for the con-
tinuation of the relationship?

« How will compliance with the performance
terms be determined?

« How long are parties agreeing to maintain
the relationship?

o What protocols might the parties want to
create to manage the relationship success-
fully?

o What dispute resolution process will they
use if new conflicts arise?

Often the parties agree to have a check-in at
regular intervals to monitor the relationship, and

I have found that such arrangements can have a
prophylactic effect (i.e., reducing the incidence
and severity of post-agreement conflict).

16. Dispute Resolution

Most settlement agreements do not need a
dispute resolution clause because there is no
element of future performance. The settlement
agreement simply provides for payment to be
made contemporaneously with the execution
of the agreement.

In settlements that call for future perfor-
mance, such as progress payments or perform-
ing specified contractual terms, the parties
often choose a three-step dispute resolution
process:

1. The parties seek to resolve the dispute by
direct party-to-party negotiation.

2. [If that fails to resolve the matter, the parties
try mediation.

3. If mediation fails, the parties turn to a
court or arbitration for a final and binding
resolution.

Arbitration has at least four advantages
over going to court. First, the parties select the
decision-maker, rather than having to accept
the random assignment of a judge who may
not have expertise in the subject matter of the
dispute. Second, an arbitration can be arranged
more quickly. Third, arbitration is not a public
proceeding; therefore, the confidentiality of the
process can be more easily protected. Fourth,
the grounds for appealing an arbitration award
are narrow, thus enhancing the finality of the
decision.

On the other hand, arbitration requires
the parties to pay an arbitrator’s fee. Also,
the arbitrator’s decision is not self-enforcing;
even when the parties opt for binding arbitra-
tion (as they would for the enforcement of a
settlement agreement), the victorious party
in an arbitration must obtain a court order to
enforce the arbitral award unless the opposing
party voluntarily complies. Even though such
orders are routinely given, many parties pre-
fer the simplicity of specifying the court as the
forum for enforcement of their agreement.
Doing so does not preclude the parties from
deciding at a later time to use arbitration, if
needed, but the decision to do so must then
be mutual. wd





