Alternative dispute resolution is a term used to de-
scribe the entire array of dispute resolution methods
other than litigation in the courts. Some commentators
have suggested that ADR should stand for appropriate
dispute resolution, since & principal advantage of ADR is
its inherent flexibility, giving lawyers the ability to tailor
the dispute resolution process to the circamstances of the
case and the needs and preferences of the disputing
parties. .

Although some of the terminology used in the field of
ADR is familiar (e.g., arbitra-
tion, mediation), much of it is
relatively new. Moreover,
even the well-known terms
such as arbitration and me-
diation are often used
interchangeably (and thusin-
correctly) by people not

iliar with ADR proce-
dures. The following is a
glossaryof terms used by ADR
practitioners, in alphabetical
order:

er:
Adjudication. Adjudica-
tion is a generic term for the
rendering of a decision on a
disputed matter by a neutral
party or panel. Although the
term is most often associated
with decision-making by a
courtor governmentat agency,
the rendering of a binding
decigion after the presenta-
tion of evidence and
arguments in a private, non-
governmental setting (such as
an arbitration)is also an “ad-
judication.” :
Arbitration. Arbitration
isaform of adjudication which
is generally private and less
formal thanlitigationin court,
The decision-maker is usu-
ally an individual or panel of
three individuals selected by
the parties or a neutral
agency; in some cases involv-
ing three arbitrators, each
party selects an arbitrator and
those two arbitrators select
the third. In most arbitra-
tions, the rules of evidence
are relaxed and there is little
pre-hearing discovery. The
ruling of the arbitrator(s) is
rendered in most cases with-
out an opinion. Under both
Massachusetts and federal
statutes governing arbitra-
tion, arbitration awards can
be appealed only on a narrow
range of grounds (such as
fraud or the refusal to hear
evidence material to the con-
troversy),! and therefore
awards are generally more
final than a trial court deci-
sion, which can be appealed
for errors of law or fact. There are many varieties of

arbitration, including court-annexed, non-binding and

structured arbitrations in which the range of possibie
awards is limited by agreement of the parties (e.g.,
“baseball’ or last-offer arbitration, or bracketed arbitra-
tion).

Case Evaluation. Case evaluation is a process in
which the parties or their attorneys present 8 summary
of their case to a neutral third party for an opinion as to
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the likely outcome if the case is adjudicated. When this
process occurs in the early stages of the dispute, it is often
referred to as Early Neutral Evaluation (ENE). The
opinion of the evaluator is not binding on the parties. Its
value is to encourage settlement by indicating the likely
determination of a court. The process can be part of a
court-annexed program (e.g., a “multidoor courthouse”
program)ora private ADR service. Generally the neutral
is someone with experience in the field of the dispute —
often an experienced attorney or a retired Jjudge. In some
instances, case evaluation services will be used by only
one party in order to get a “second opinion” about the
value of a case.

Civil Appeals Management Plan (CAMP). A Civil
Appeals Management Plan has been established in the
United States Court of Appeals for the First Circuit and
several other drcuits in order toreduce appellate caseloads
by encouraging settlement of] pending appeals. The CAMP
program has been implemented by appointing a “settie-

- ment counsel” who reviews each case that is docketed

and, in appropriate cases, confers with the parties’ coun-
sel to discuss settlement.?

Community Mediation. Community mediation pro-
grams involve the use of volunteer mediators, usually
drawn from the local comumunity, to resolve cases pend-
ing in the district courts (such as small claims matters,
landlord-tenant cases and commercial disputes) and
local disputes involving schools, neighborhoods and, in
some cases, domestic relations matters. In some in-
stances, minor criminal matters may be referred for
mediation.®

Conciliation. In several counties, the Superior Court
schedules cases for conciliation conferences conducted by
retired judges and/or members of *he bar in Jrder to
agsist the parties in settling the case or resolving any
discovery or procedural matters that need to be ad-
dressed to ready the case for trial. The parties are often
required to prepare for a conciliation session by submit-
ting a summary of factual and legal issues in dispute, a
list of witnesses and exhibits, and an estimate of the time
needed for trial. Conciliation sessions differ from media-
tion in that exploring the possibility of settlement is only
part of the conciliator's agenda; the conciliatoy must also
explore what steps, if any, remain to be taken so that the
case is ready to be tried.* -

Confidential Listening. If the parties to a dispute
want to determine whether settlement is  possible, they
can retain a third party or “confidential listener” to
whom the parties communicate their settiement posi-
tions. The third party does not disclose the opposing
party’s settlement position, but reports to both parties in
accordance with pre-arranged instructions, whether the
parties’ positions overlap or are within a specified range
of each other. (The parties may agree that if their posi-
tions overlap, they will settle at a figure that splits the
difference.) This procedure can be combined with media-
tion if the parties request the third party to assist them
in bridging the gap in their settlement positions.®

Court-Annexed ADR. Many courts have adopted
ADR procedures for pending caseson eithera mandatory
or voluntary basis. Court-annexed ADR procedures may
be staffed by court-supervised personnel or independent
agencies. For example, mediation programs in the Suf-
folk and Norfolk Superior Courts are staffed by non-court

See page 6
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Continued from page 1
Resclution. (See also “Multidoor

docket congestion.®

Dilpnu Review Board (DRB), A dis-
pute review board is a dispute prevention
technique that is used in the construction
industry but which could be adapted to
other fields. The DRB is created in the
contract between, say, a contractor and
‘developer. The parties to the agreement
select the individuals who will serve onrthe
DRB for the duration of the contract. When
dizsputes arise, they are presented to the
DRB, which is generally composed of ex-
nerts who have been following the progress
of the project. The DRB's findings are non-
binding, but if they are not accepted, they
may be used as evidence in any subsequent
arbitration. DRB’s have been used in &
pumber of major construction projects; for
example, a DRB procedure has been estab-
hsbedfwt.heBoﬂonCemnlArw'y/I‘lmnd

Divorce Mediation. The purpose of di-
wvorce mediation is to assist the parties in
reaching agreement on matters such as
custody, visitation, alimony and distribu-
tion of assets. The mediator does not seek to
reunite the parties or restore their mar-
riage *(See discussion of “mediation” below.)
Eariy Neutral Evaluation (ENE).ENE
ir <ant of case evaluation (see above).
b sonducted shortly after a law suitis
.. - generally before the parties have
embarked on discovery. The discussion is
confidential and conducted by volunteer
attorneys with some expertise on the sub-
joct of the dupute or with substantial wial
experience. The neutral generally discusses
the possibility of settiement with the par-
ties. [ settiement isnotachieved, the neutral
may assist the parties in agreeing on se-

. quencing discovery and the filing of
dispogitive motions.*

Facilitation Facdilitation is & process in
which a third party neutral assists several
parties to reach consensus. The facilitator
dos not involve himself or berself in the

substantive aspects of the matter under
discussion but instead focuses oo the pro-
-Wmmww
& decision ®

Fact Finding. Wh-themduhonoh
dispute turns entirely or in part on a dis-
agreement about a factual issue (e.g., a
technical or scientific question), the parties

mm:Mmmﬂbm
mine that particular issue, either by
evidencs pre-

investigation or by reviewing
sented by the parties to the dupuu
is often used in public sector

collective situations. Fed. R.

Evid. 706 also enables the faderal courts to
11 -

appoint a neutral
Master. Both federal and state courts
have the power to refer all or part of a case

to a master, a neutral decision-maker who

' Some commentators have sug-
gested that ADR should stand for
appropriate dispute resolution, since
a principal advantage of ADR i is its
inherent ﬂex:.bzlzty

conducts a trial-like hearing in which the
parties can present witnesses and exhibits
and submit briefs. See Fed. R. Civ. P. 53;
Mass. R. Civ. P. 53; Superior Courts Rule

but his or her decision may be reviewed for
errors of law.

Mediation. Mediation is a veluntary
process in which a peutral third party as-
mthepnruumruolvmgthurdupute

The mediator has no authority to itnpose a
settlement and the parties are under no

-obﬁg:ﬁmmruénmmm

ment achieved in a mediation is therefore
woluntary. The medistor may, but nesd not,
suggest settlement terms. Meodiation pro-
ceedings are generally private and
confidential, and the of the dis-
cusgions in a mediation are generally
privileged under G.L.c. 238, §23C.
Med/Arb. Med/arb is a combination of
mediation and arbitration, in which the

parties genarally m -m
the same individual will serve as

nhhtnrifﬁndupuhnmtnﬁrdyn

solved through mediation. Although the
use of the same individual will usually be

" more efficient, some mediators are reluc-

tant to arbitrate a case in which they have
conducted ex parts cancuses with the dis-
putants.2

..lni-mnl.Am-tndumtlnM

Ifthepames to a dispute want to
wketheraetﬂememupos
sible, they can retain a third party
or “confidential listener” to whom
theparhcscommumtethanatle
ment positions.

ahond‘adnputextnntwo-thppoaod

ing designed to facili

&nmpmd‘mumbytho
2 izing theevid

parties’ summarizing
and ts they expect to offer at trial
settlement.

) argumen
ﬂ'ﬂumturunotr-nlndby

eomposed of a neutral third party and the
CEOs (or othar officials with decision-mak-
ing authority) of sach party to tha dispute.
'Ihuuh'll dnrdprtypudumth

questions
in order to clarify the arguments made by
mnd.'l‘hnmdlhpmd'lm
mcuthsdmd‘th

mary )nry trial.® (Bee discusmion of
trifl” below.)

“summary jury
. Inlddoot(!owtm Ina multidoor

eourthouse, cases are scresned by an intake
office, which makes a determination, in

) mnlmmwththowhu,utowlmhd‘
mechanisms

-several disputs resolution
should be used. Typically, the options avail-
able in a multidoor courtbouse program
mdu&,ltammmm.nﬂymtnlwﬂu—
ation, mediation, arbitration and
judication. The concept of the multidoor
courthouse began with m Frank

_ instances,

Sander’s 1976 artide entitled “Varieties of
Dispute Processing,” 70 F.R.D. 79(1976),in

R Mbw&nt&emw(}

Sake a role in matching cases with appropri-
ste dispute resclution processes. Multidoor
courthouse programs have been estahlished
in several states; cwrently the anly such
program in Massachusetts is the Middiesex
Multidoor Courthouse program, which
handles approximately 15 percent of the
canes filed in the Superior Court there

Negotiation. Negotiation, without the
assistance of a mediator or facilitator, is the
method most attorneys use to resoive cases
out of ecourt. Negotiation is also involved in
every non-adjudicative ADR process, such
as mediation. In some contracts, ‘Degotia-
tion between the parties (or, in some
‘between particular officials —
such as CEOs — of the parties to the dis-
pate) is & mandatory step in a multi-tiered

ADR process. Negotiation involves a jaint
for an area of agreement, usually
'with each party testing the other to find the
settlement area. Creative negotistion in-
vdvunmrd:fornluhms&ntanpve

all parties the most satisfaction possible.

" Neutral Expert. Neutral experts, re-.
tlmod)mnﬂybythopu-h-toad:m are

used in some cases to rescive ud:mal

expert can be appointed by the court in
which a case has been filed. See,¢.2., Fod. R.

Evid. 706.

O-hdlpcnon. An ombudsperson as-
sists in the resolution of disputes within a
company, agency or othar entity, or of com-
ﬂnmbymmmd:umhq
or arganization. For example, some
companies have established an

" to field complaints from
-amployees about personnal matters.
newspapers have established
ombudsperson to review complaints sbout
heve an ombudsperson to assist consumers
with problems and complaints. Same gov-
srumsent agencies have sstablished an
u'nbndlpur:m to assist with constitnents’

m&n‘dupuhmoluhonboud,m)"
Private Judging. California and cer-
tain other states (but not Massachusetts at
‘this point) have statutes under which cases
mqybud‘m‘dtopdvmjndguvbom-
cise the same authority over the referred
case as a trial judge. Unlike arbitration, the .
decision d'th. private judge can be ap-
pealed in the same manner as any trial
court decision In California (where private
judging is sometimes referred to as “rent-a-




Massacnusets Lawyers Weakly/Sepemoar 6, 1993

(XS

Artervamve Diseute ResoLumion H

i. Glossary Of Dlspute Hesolutmn Methods

judge™), 20,000 of the 650,000 cases filed in
one year were handled by private judges.'

Regulatory Negotiation. Regulatory
negotiation (sometimes referred to nnd
neg) is a process for administrative rule-
making in which affectad parties, agencies
and citizens groups send representatives to
discuss a propossd rule. The negotiation is
facilitated by an individual who has no
interest in the outcome of the negotiation.
The goal is to achieve 8 consensus broad
enough that no party has the incentive to
bliock (e.g., through litigation) implementa-
tion of the proposed rule.®

Rent-A-Judge. (See “privats judging”

above.)
Screening Panel. Massachusetts, along
with more than 20 other statas, has adopted
the use of screening panels to review medi-
cal malpractice cases before they can be
filed or go to trial® Under Massachusetts’
program (established by G.L.c. 231, §60B),
the parties’ attorneys present a summary of
the case and copies of relevant documents
to a three-member panel congisting of an
attorney, physician and Superior Court
judge. Ifthe panel decides agninst the plain-
tiff, he or she may pursue litigation only
after posting a $6,000 bond to secure the
payment of the defendant’s costs and
attorney’s fees in the event the defendant

prevails at trial.

mfumduvilhhnummhoﬂ:mu
-ar"  “ral courts, are generally conducted
E ein thecourt where the case will be
trs. Jnder the new local rules for the
Massachusetts Federal District Court, the
court must inquire about the parties’ efforts
10 settle the case at every case conference.
Local Rule 16.3. Judges frequently decline
to involve themselves in the parties’ settle-
ment discussions if the case will be tried
without a jury. (Under the new local ruies,
federal district courts in Massachusetts can
refer a case to another judicial officar for
settlement discussions. Id.) If & ense in-
volves a jury trial, howsver, some judges
will become actively involved as an inter-
mediary in an attempt to settle the case®

Settlement Week. Some courts (though
none yet in Massachusetts) set aside a pe-
riod during which no trials are beld and
schedule a series of settlement cmferences
in a large number of cases. The goal is to
clear as many cases as possible from the
court’s docket. The courts oftan enlist help
from bar groups and volunteer lawyers to
serve as mediators for the settlemant dis-
cuagions generated by these conferences. In
some jurisdictions, settlement weeks or
-e:dezuntdnyimnh.dulodonan‘uln

Master. In cases where the dis-
puu mvolvu a huhly technical issus

requiring courts will of-
ten appoint a special master whose
experience uniquely qualifies him or her as
a decxnon-mkc Courts also appoint spe-
cial masters — sometimes referred to as
“settiement masters® — to handle large,
complex cases requiring a substantial com-
mitment of time and effort because of the
need for elaborate case management. (For
e e, in the Agent Orange, Dalkon

ﬁlmwmdﬂ:dhnb-nm
n!.hntynnd.dnwmld‘lmm

review disputes arising under that con-
tract. Examples of standing neutrals are

d'n‘puhmpluﬁmboudl(wlbon),

mary jury trial is non-bi adjudication
administered by the court in which the
action is pending. The purpose of the pro-

Even the well-known terms such
as arbitration and mediation are

often used interchangeably - and

ures.

ceeding is to give the parties and their
attorneys an assessment of the Likely out-
come of the case if it goes to trial. Thus, an
essential feature is that the parties, or rep-
resentatives with settlement authority,
must attend the SJT. The attorneys present
a summary of the evidence and arguments
they expect to offer at trial to a jury gener-
ally composed of six people chosen from the
wt’ljxwyliﬁ.'lhjwythnd:h‘hcnﬁ
and returns a decision on the issues in
disputs. Summary jury trials are generally
uodonlyinrammwhnduhngduhll
ulnhuplt.d.mwmlmm tnll

abgve.®-
. Taflored Arbitration. Inmu-,
pcnul to a dispute wish to arbitrate (or
may be bound to arbitrate)
butmttospoufytbmmmvhdth
arbitration will be conducted Under the
terms of a submission agreement, the par-
ties can “txilor” the arbitration to fit the
circumstances of the case by specifying, for
exampls, the issuesto be decided, themethod
d.elmgth.u'hmtdl).mnm-
tations, time limitations for the presentation
dmdtnandthnhdtohmf
hah’htyubund.'
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