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Collaborative Law

This inquiry involves application of the Rules abRessional Conduct to a form of legal represeatakinown as
“collaborative law” (also termed “collaborative ptee” or “cooperative law”), in which all the parpants commit to
settlement of a dispute without resorting to triadél litigation. Most commonly utilized in famillaw, the parties to a
divorce resolved through the collaborative law psscagree to settle their differences through etgmt, after each
provides full and honest disclosure of all inforroatto each other. Each side retains a lawyer@ptrty's choosing
who assists in the negotiation process, and expeds as accountants, appraisers and mental lpeafdssionals are
also employed as needed. The essence of collamfaty, however, is that the parties commit to diva formal court
proceedingsSee generally Lande & Hermankitting the Forum to the Family Fuss. Choosing Mediation, Collaborative

Law, or Cooperative Law for Negotiating Divorce Cases, 42 fam. ct. rev. 280 (2004).

It is deemed critical to the success of the collatiee law process that the lawyers contractuathytithe scope of their
representation to achieving resolution through adwersarial processes, and indeed the lawyersalandheir firms)
enter into an agreement which provides that ifeherensuing adversarial litigation, both partsirneys must
withdraw from the representation. In this way, ldasyers have a practical incentive to resolve dispwithout such

litigation.

Collaborative law has become a significant phenanmen family law practice in many states and indeeskeveral
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foreign jurisdictions. The aspiration of collabavatlaw practitioners is to create a dignified aedpectful setting for
resolution of disputes, which setting is unfortehabften difficult to achieve in a contentiousdated matter. On the
other hand, because collaborative law practicé s®me variance with the traditional role of theyar as zealous and
inherently adversarial advocate, some questions haen raised as to its compatibility with the Rué&Professional

Conduct, which were conceived in the context ofttaditional adversarial process.

In particular, we note that the requirement thblaatyers must withdraw in the event the collabimeaprocess fails
raises some concerns about the lawyer's abilitggoesent a client competently and pursuant tasoreable fee. We
believe that this limitation requires very directaosures to the client about the risks of a €apeocess, including

specifically the risk of fees paid to that pointbming waste, and a knowing consent to those hgkbe client.

A. Professional Independence

The specific inquiry posed is whether the RuleBmifessional Conduct permit the formation of a poofit
unincorporated association whose members will sb$iboth lawyers, and non-lawyer professionathsas
accountants or therapists, all of whom are comuhiibethe principles of collaborative law. This agation's purpose
would be to educate the public about the benefitdlbaborative law and practice, primarily throughvebsite, and

would identify its members as professionals whoagregn collaborative practice.

The association's sole income would consist of negstitp dues, and it would not maintain an office@mnventional
place of business. The association itself wouldanovide legal services to clients, and lawyers wr®@members of the
association would provide services within the crnted their already existing firms or offices. Tlavyer may also
recommend that the client retain the services oftar professional member of the association, lrittientretains thit
non-attorney professional separately. Each memideassociation would be retained and paid séglgray clients,
and no legal or other fees will be shared. Moreoadéawyer who is a member of the association waoldbe limited to
referring clients to other professionals who areniners of the association, and thus may still egercidependent

professional judgment on what professional bess $he needs of the client.

The inquirer asks whether a lawyer's membershguah an association would be consistent with tbéepsional
independence required by RPC 5.4. In particulac; B (b) provides that “A lawyer shall not form @arfmership with a

nonlawyer if any of the activities of the partnepstonsist of the practice of law.” If the assoiats activities consist
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solely of educating the public on the possible liegnef collaborative law, and identifying variousdividual lawyers or
firms who engage in such collaborative practicenttve do not believe that the association wouldrggaging in the
“practice of law” and therefore RPC 5.4 would netuiolated even though non-lawyers are partnerda lawyers.
Since we do not have the specific education masaha association proposes to publish before as;amnot make
categorical statements in this regard. But so Esthese materials do not purport to give adviadiémts by applying
legal principles to the client's specific problehren we do not think that merely educating the jouddbout the possible
advantages of collaborative law constitutes thac¢pce of law.”Cf. In re Jackman, 165 N.J. 580, 586-87, 761 A.2d
1103, 1106-07 (2000) (describing activity that ¢dntes the practice of law). It would remain foetlawyer to consult
with an individual client to make the determinatmfinvhether thecollaborative process suited the client's neeuts tlaa

consultation would not constitute an activity o ssociation, but rather the lawyer acting inddpatly.

We therefore answer the inquirer's specific inqbiyyholding that a lawyer mdyecome a member of an association
includes non-lawyers whose purpose is to engagebiic education about collaborative law, assuntireg the

activities of the association do not themselveswarmto the practice of law.

Although the inquirer does not raise the issueieitlyl, we have also considered the situation thatplied in the
inquiry in which counsel for opposing parties aosthbmembers of the same collaborative law assoadiatich as the
one proposed here. Based on the assumption tsadbociation does not practice law and is thezafot a “firm”
within the meaning of RPC 1.0(c) and RPC 1.10,fantthermore that no association member constrapgesentation
of clients by virtue of membership in such assammtwe find that there is no inherent conflictimterest under RPC 1.7
(a)(1), any more than there would be if lawyers \@h® members of the same bar association would fhwntea conflict.
As with any situation in which the personal relatibip with opposing counsel might colorably affeaiient's
representation, however, both lawyers should censithether the independence of their professiamiment on
behalf of their respective clients, within the miegnof RPC 2.1, will be impaired by their relatibis to the other
lawyer. If there is a significant risk that the regentation of one or more clients will be matérilainited by the
lawyer's responsibilities to or personal relatiopskith the other lawyer, then the representatian continue only if

each affected client gives informed consent, cordtt in writing, after full disclosure and consuttat RPC 1.7(b)(1).

B. Limiting and Terminating the Relationship
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Although we have answered the inquirer's speciiestjon regarding a lawyer's membership in an @ssoc that
promotes collaborative law, a complete responseires)further discussion of the propriety of cotiedtive lawitself. It
would of course be improper for a lawyer to engaggommunications concerning that lawyer's serthe is “false or
misleading.” RPC 7.1. In particular, a lawyer simalt engage in a communication that is “likely teate an unjustified
expectation about results the lawyer can achiavstabes or implies that the lawyer can achievelteby means that
violate the Rules of Professional Conduct or other” RPC 7.1(a)(2). Given the recent growth ofl@obrative law in
the family law area, we endeavor to give guidantéhe whether the general contours of collaborginaetice are

consistent with the Rules of Professional Conduct.

Usually, when a client retains an attorney to hardiatter, the assumption is that the attorndythaleafter provide
the full range of legal services necessary to pl@a complete resolution of the client's legal ot including, if
necessary, representation in court. A fundamemiatiple of collaborative law, however, is thataavyer is retained for
a limited purpose: settlement of the dispute withitigation. If for whatever reason the collabavatprocess fails and
eitherparty resorts to traditional litigation, then thevyers for bottsides are required to withdraw, and any lawyer
associated with the same firm as withdrawing counseld be barred from accepting the representafibwis, in some
sense the client's continuing relationship withltveyer is at the discretion of the opposing spotisés could
conceivably work a considerable hardship uponentliwho would then beequired to retain new counsel to take up
case from scratcl€Cf. RPC 1.16(b)(1) ( withdrawal by lawyer permittééwithdrawal can be accomplished without

material adverse effect on the interests of thenti).

Because this imposed limitation on the scope ofahger's services is known at the outset of tipeagentation, we
think it is more accurate to analyze this conditisra limitation on the scope of representatiatherahan as a
withdrawal under RPC 1.16. Lawyers are permittednjoose some limitations on the nature of theicpca. RPC 1.2
(c) provides: “A lawyer may limit the scope of tfepresentation if the limitation is reasonable urile circumstances
and the client gives informed consent.” The realtameess of such a limitation can be informed bymlper of factors.
Certainly the competence of counsel (RPC 1.1) ms#fy a limitation on a representation that pesntite lawyer to
restrict his or her practice within the bounds adfpssional ability. The requirement that a lawwéhdraw if the
collaborative process fails, however, is not nemelysderived from a lack of competence to engageeaditional
adversarial litigation, but rather is compellecdnder to prevent misuse of the collaborative pre¢egjarner unfair

advantage, both in terms of shared informationrasdurces expended on legal services. The pari®@s that neither
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attorney is secretly building a case against thermd thecollaborative process for use in a later advesbaroceeding

thus providing a necessary confidence and incetviw®operate fully in the process.

Whether the limitation that forbids a lawyer enghgecollaborative practice from participation idvarsarial
proceedings is “reasonable” within the meaning BCRL.2(c) is a determination that must be madkerfitst instance
by the lawyer, exercising sound professional judgnieassessing the needs of the client. If, dfterexercise of that
judgment, the lawyer believes thi client's interests are likely to be well-serveddayticipation in thecollaborative lav
process, then this limitation would be reasonahbtétaus consistent with RPC 1.2(8pe 2002 N.C. Eth. Op 1, 2002
WL 2029469 (N.C. St. Bar) (RPC 1.2(c) permits aylawy if the client consents after consultationasé a client to
agree, in advance, that the lawyer limits repredent the collaborative family law process and wiithdraw from

representation prior to court proceedings).

However, because of the particular potential fadbhip to both clients if the collaborative law pess should fail and
an impasse result, we think it appropriate to geme more specific guidance to the Bar as to whisrimitation upon
representation is “reasonable” under the circuntgsnThus, given the harsh outcome in the evesudi failure, we
believe that such representation and putative wnathdl is not “reasonable” if the lawyer, based enknowledge and
experience and after being fully informed abouteRkisting relationship between the parties, bebabvat there is a

significant possibility that an impasse will resoittthe collaborative process otherwise will fail.

C. Professional Judgment and Informed Consent

We stress that our prior discussion on the propoétmposing the limitations on practice requitadcollaborative
practice is dependent on both: (1) the professiandlreasoned judgment of the lawyer that the lootkive law
process will serve the interests of the particalent, and (2) the informed consent of the cliensubmit to that
process. Collaborative law, if successful, can rheesalutary effect of making less painful andsive aprocess that |
often rife with bitterness and unnecessary rarBot there are also some disputes that may not lemainhe to
resolution through the collaborative process, sagctvhere the relationship of the divorcing parigeso irretrievably
beyond repair that cooperative dialogue betweem-tha prerequisite to the negotiations that areehtart of
collaborative law—is impossible. Where such circtanses are apparent at the outset oféipeesentation, it is the dt

of the lawyer either to decline the representatimmpletely or to engage in it in the traditionalmar outside the
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collaborative law process and without the requineinaoé withdrawal in the event of adversarial pratiegs.

Equally essential is the requirement of informedsamt. A prospective client is unlikely to be aweitber of the
potential benefits of the collaborative law proces<of the risks. Even if the lawyer comes to pinedent professional
judgment that the limitations on representationosgal by collaboratiy practice are reasonable, RPC 1.2(c) requires
that lawyer practicing collaborative law make certaat the client is fully aware of both the sigzant limitations
imposed on the representation by the collaborgtieeess, as well as the full range of litigation ather alternatives,
and after being so informed, consents. “Informeasent” means “the agreement by a person to a pedpmsurse of
conduct after the lawyer has communicated adeqguofmenation and explanation about the materialgiskand
reasonably available alternatives to the proposedse of conduct.” RPC 1.0(e). The consequendés itollaborative
process fails, and the lawyer is required to wiglndrmust therefore be fully described to the clfentsuch consent to

be informed.

One commentator has warned starkly: “The dangemaisa lawyer committed to the collaborative lawgass may lack
the capacity, even unconsciously, to provide anthath a fair representation of the risks and bgmef utilizing sucha
process.” Indeed, it is easy to imagine situatianshich a lawyer who practices collaborative lawuld be naturally
inclined to describe those risks and benefits éoclient in a way that promotes the creation ofréiationship, even if
the client's interests might be better served impee traditional form of legal representation. Spokential conflicts of
interest, however, in which the lawyer's interegbeing retained is at odds with the client's edgein being served by
another lawyer with different expertise, is commlagp in the private practice of law. We are noppared to conclude
categorically at this juncture that lawyers whoagegin collaborative law would be unable to dedhwhose conflicts
honorably, or could not give the client the infotioa necessary to decide whether to consent torthition. But
informed consent regarding the limited scope ofgsentation that applies in the collaborative laacpss is especially
demanded, and the lawyer's requirement of disabostithe potential risks and consequences of fikiconcomitantly
heightened, because of the consequences of a faidedss to the client, or, alternatively, the gmbty that the parties

could become “captives” to a process that doesubtheir needs.

To summarize:

(1) A lawyer should not agree to undertake a repriegion pursuant to theollaborative law process if the lawyer, ba
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on her knowledge and experience and after beigiffbrmed about the existing relationship betwées parties,

believes that there is a significant possibilitattthe collaborative process will fail.

(2) Even if the limited representation meets “reedie” standard of RPC 1.2(c), the lawyer must dlsolose the
potential risks and consequences of failure ottiiaborative law process to the client, and the
alternatives provided by other dispute resoluti@chanisms such as traditional litigation with isks

and consequences, and thereby receive informee@bns

Subject to these very important qualifications,find that collaborative law practice as describ@this inquiry is not

inconsistent with the Rules of Professional Conduct

Finally, we note that all of an attorney's actionpursuing the collaborative law approach areyfalibject to all other
requirements of the Rules of Professional Condachyuding, without limitation, the strictures of RPL.6

(confidentiality).

The inquirer states that collaborative law assamatsuch as the one proposed in this inquiry @xi20 states.

See Larry SpairCollaborative Law: A Critical Reflection on Whether a Collaborative Orientation Can Be
Ethically Incorporated into the Practice of Law, 56 baylor I. rev. 141 (2004).

The inquirer states that the association will dyalnder Section 501(c)(6) of the Internal Revefaele, which
covers trade associations, business leagues, chaoft@mmerce, and similar organizations. This Guttee, of
course, does make statements regarding substéattyand therefore does not render any opiniorherapplication of
tax statutes to the proposed organization.

The inquirer is unable to provide any empiricaladan the rate at which collaborative law proce$asiéand
thereafter require resort to traditional litigatioror has our research revealed any such studesytining more than
anecdotal reference to impasses in collaborative la

Spain,supra note 2, at 161.
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