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The use of “med-arb” — mediation followed by arbi-
tration if the case does not settle in mediation — has
been one of the more controversial topics in the dis-
pute resolution field.! The controversy centers on one
specific form of med-arb — namely, those cases in
which the same person serves as mediator and arbitra-
tor. (For purposes of this article, the term "med-arb”
refers to that form only.) The purpose of this article
is to provide a brief overview of the advantages and
disadvantages of med-arb, its use in various types of
disputes, and recommendations for using med-arb
effectively. My bottom-line conclusion is that there are
many types of cases in which med-arb adds value and
should be considered.

1. ADVANTAGES OF MED-ARB
The primary advantages of med-arb are:

a. Efficiency — If mediation does not resolve the
case and the dispute needs to be arbitrated,

what was heard privately (“unring the bell,” so
to speak) if the case proceeds to arbitration. If
suchinformation cannot truly beignored, there
is a risk of unfairness since the opposing Party
or Parties have not had a chance to respond to
that information.

b. Effectiveness — Because of the above concerns,

Neutrals in @ med-arb case might be reluctant
to conduct caucus sessions, thus limiting the
effectiveness of the process. And, regardless
of whether the Neutral uses caucuses during
the mediation phase of the process, the Parties
might be less candid with the Neutral concern-
ing potential weaknesses in their case and
about their true settlement positions because
of the Neutral's role as arbitrator if mediation
fails to resolve the matter.

. Role boundaries — In the mediation phase of a

med-arb case, as the Neutral learns more about
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the Parties are spared the time and expense of
educating a second Neutral about the case and
reiterating their arguments.

. Finality — The Parties know that their dispute

will be resolved in a final and binding manner,
within the limits of enforceability of any arbitra-
tion award. Knowing that there will be a binding
decision within a reasonably foreseeable time
(as opposed to the extensive delays of litiga-
tion and appellate processes) often motivates
settlement.”

. Positiveimpact on negotiation and arbitration —

The Parties often negotiate more productively in
med-arbl — perhaps because they wish to be
viewed as reasonable by the Neutral, who will
ultimately be their decisionmaker if the case
is not resolved with an agreement. In addition,
the progress made in mediation may narrow
the settlement gap that needs to be resolved
in arbitration and may also streamline the case
so that the arbitration is more focused on the
issues that matter most.

2. DISADVANTAGES OF MED-ARB
The primary concerns about med-arb are:

a. Ethical and due process concerns — These con-

cerns arise primarily if the mediation includes
confidential caucus sessions — i.e. separate
conversations involving the Neutral and one
of the Parties (or a subset of the Parties in a
multiparty case). Commentators have worried
about whether the Neutral can truly ignore

the substance of the dispute, it is inevitable that
s/he will begin forming a conclusion about how
s/he will likely decide the case if arbitration is
needed. As a result, the Neutral may try to influ-
ence the Parties’ negotiation in the direction of
his/her view of the case, thus encroaching on
their self-determination and possibly impinging
on the creative problem solving that mediation
often provides.

3. USE OF MED-ARB

Despite the disadvantages described above, med-arb
is widely used in the United States and internationally.
In 21997 survey of Fortune 1,000 companies conducted
by Cornell University, 40% of respondents had partici-
pated in some form of med-arb procedures. Forms of
med-arb are used in German, Swiss, Chinese and other
nations' international arbitrations, and Brazil, China and
Hong Kong have enacted arbitration laws that contain
med-arb provisions.[iv] Med-arb has been used in a
wide variety of cases, including labor-management
contract disputes,™ will contests,™ and ordinary com-
mercial disputes.

The American Arbitration Association (“AAA") lists
“Med-Arb" as one of its services on its website (see
“AAA Statement of Ethical Principles” page). The AAA's
“Drafting Dispute Resolution Clauses: A Practical Guide”
states that using the same individual as both media-
tor and arbitrator is ‘not recommended,” but the Guide
goes on to provide sample contractual language for
doing so.[viii] JAMS' website includes several articles
about med-arb and also a discussion of med-arb in its
ethical guidelines for mediators and arbitrators.[!



Articles by dispute resolution practitioners show that med-arb
is used widely, albeit cautiously, by private mediators and arbitra-
tors in cases where the Parties' desire for finality and efficiency
outweighs other concerns. There is nothing in the Uniform
Mediation Act, the Revised Uniform Arbitration Act, the Federal
Arbitration Act, or the Model Standards of Conduct for Media-
tors (promulgated by AAA, the American Bar Association, and the
Association for Conflict Resolution) that prohibits using the same
Neutralin the med-arb process.

4. THREE SAMPLE CASES

The following three cases — taken from my own practice as a
lawyer, mediator, and arbitrator — illustrate some of the reasons
why dispute resolution professionals sometimes use med-arb.

a. A Contract Case. Several years ago, | was the media-
tor in a case in which the Parties and Counsel wished
to resolve their dispute — a breach of contract claim
between two taxi companies — by agreement. How-
ever, after more than a day of mediation, both sides
became convinced that a definitive interpretation
of their contract was needed, and they asked me to
switch hats and arbitrate the dispute.”) Strongly held
views on both sides, as well as intense anger between
the principals of the two companies, made it difficult for
either party to consider settlement, but they did see
the value, from a business standpoint, of having the
dispute resolved privately.
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b. A Divorce Case. | was appointed by a Court — on the basis

of a stipulation from the Parties and Counsel — to serve
as a mediator and arbitrator in a complex post-divorce
case in which a large payment due from one Party to the
other could only be paid by liquidating or refinancing a
large number of properties from the Parties' real estate
investments. Over the course of two years, more than
100 issues had arisen concerning the marketing and
management of these properties, with approximately
half of the issues resolved by agreement. But, many of
these issues (50 to date) had required the issuance of
an Order because the Parties and their Counsel were
at an impasse. It would have been highly inefficient for
these decisions to have been made by a separate indi-
vidual because of the complexity of the post-divorce real
estate transactions™!

c. APersonalnjury Case. As counsel, | represented a young

woman injured in @ moped-auto accident, and unfor-
tunately, the driver had only $100,000 of insurance
coverage and no reachable assets. ADR made sense
to all parties (plaintiff, defendant, and insurer) because
of the limited resources available and because litigat-
ing the case in court would been too costly. Because
of the factual complexity of the accident and the dam-
ages from my client's injuries (closed head injury leading
to cognitive impairment), it was clearly less efficient to
educate a mediator and then a separate arbitrator, and
so the parties executed a med-arb submission agree-
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Find ACR on Your Favorite Social Media Sites! ment. Mediation did not result in a settlement, but the
arbitrator awarded the full amount of the insurance
coverage.

5. RECOMMENDATIONS

Sweeping generalizations about dispute resolution processes
are inherently flawed. There is no one process that is best for
. all cases. Nor, for that matter, would it be accurate to say that

med-arb could never be an appropriate process for any case.

“Fitting the forum to the fuss' is one of the key advantages of
8 alternative dispute resolution. X

There are, however, four bedrock principles on which such
decisions must rest:

a. Competence. Not every mediator is well qualified to
be an arbitrator, and vice versa. Each of these two
very different practices requires different skills. If the
Parties and Counsel want their mediator to change
hats and become their arbitrator, they need to con-
sider whether s/he has the requisite experience to
handle the assighment properly.

b. Informed Consent. Lawyer and Neutral must make
sure that the Parties understand both the advantages
and disadvantages of using med-arb.

c. Clarity. One of the challenging questions in using med-
arb is whether the Neutral will use caucus sessions
and, if so, whether s/he will ignore what s/he heard
if s/he changes hats and becomes the arbitrator. An
informal survey by this author of commercial media-
tors in the United States suggests that it is virtually a
uniform practice for Neutrals in a med/arb process to
insist on such a ‘firewall’ so as to protect the integrity
and fairness of the arbitration phase of the process.
Many commentators have noted that a Neutral's abil-
ity to ignore information communicated privately in
caucus mediation sessions is akin to a judge's ability,
inabench trial (i.e., without a jury), to ignore testimony

Associ CltiOI‘I for after a successful motion to strike the evidence from

the record, or to rule on the admissibility of proffered

evidence (such as documents) that the judge must

iCt RESOIUtiOﬂ see before ruling.

d. Documentation. Because of the complexity of the
AVALS = I\ 10 LUT|ONS laws regulating the use of mediation and arbitra-
tion, as well as the differing ethical principles that
E. - apply to each (e.g., barring ex parte communica-
TS tions in arbitration, but not in mediation), lawyers

+0 o YOU and Neutrals must ensure that the specifics of their

y process are described in an agreement executed
8 In by the Parties and their Counsel. This will ensure

that the Parties are giving their informed consent

facebook.com/ twitter.com/ plus.google.com/ linkedin.com/ youtube.com/user/

Associationfor ACRgroup 10939301505167  groups/ AssocConflictRes  ac to the process, and also enhance the enforceabil-

ConflctResoltion twittercom/ 3216231 e ity of any mediated agreement that the Parties
ACRconferences or search: or search: y - . .

ACR Staf ACRin Groups _ may reach, and the enforceability of their arbitra-

tion award if one is needed. In addition, if arbitration
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becomes necessary in a med-arb case, the Parties and
Neutral should document the point in time when the
process transitions from mediation to arbitration so
that everyone involved understands that the statutory
and contractual protections of mediation confidential-
ity are, for proceedings beyond that point, no longer
applicable™V]

6. VARIATIONS ON THE MED-ARB THEME

Lawyers and Neutrals may wish to consider the many variants
of med-arb, which are discussed in the literature of this subject.
For example, some practitioners and scholars have suggested
that reversing the order — a process called arb-med — provides
efficiency without the risks of confidential information affecting
the arbitration award.[xv] Another variant allows either Party to
opt out of using the same individual as arbitrator at the end of
the mediation, which gives each Party the ability to prevent confi-
dential information from affecting the arbitration if that became a
concern. Both of these variants compromise the efficiency of the
process, but are worth considering in appropriate cases.

Just as mediators are sometimes asked — in the middle of a
mediation with no med-arb agreement — to change hats and
decide all or part of a dispute, arbitrators are sometimes asked —
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while an arbitrationis underway — to mediate the dispute. The first
of these two variations is less risky than the latter. A mediation
converted to an arbitration provides finality. However, if the Par-
ties have made a substantial investment in the arbitration process,
there is the risk that a failed mid-arbitration attempt at mediation
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somekind.)

7. CONCLUSION

Lawyers and Neutrals often serve as process experts for our
respective clients. It behooves us to be as knowledgeable as
possible about all of the varieties of dispute resolution, and to
be prepared to customize such processes when adaptation is
needed. In a favorite New Yorker cartoon, a man admonishes his
cat, while the two of them are standing beside a box of cat litter.
“Never think outside the box," he says. In the world of dispute
resolution, we have many opportunities — and perhaps the obli-
gation — to think “outside the box," not only about substantive
solutions but also about procedural innovations. l
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