
Dispositive Motions in
Arbitration Proceedings
By Carl M. Sapers and David A. Hoffman

Atrbitr.ition is gcniTally viewt^d .T-
.1 llexiblf, cccinomicil dtid expeditious
tiltcrniitive to liligationJ Limitations
on disci'verv Lmd tlic absence of pretri-
al motion pi\Ktici' in arbitriition art-
amoni^ tlie factors tliat help fo make it
more economical and expi'ditioiis.

The .1 b s e n c e of d i spos i t ive
motions in arbitration prciceedin^s,
hovvewT, is not always advantageous.
Arbitratictn mav be unnecessarily time-
consuming and expensi\ 'e, as com
pared v\ ith litigation, it the dispute cm
be resolved by the decision ot a thresh-
old issue but the arbitrator feels com-
pelletl to take evidence on the entire
case before deciding that issue." In
such situatiors, the use of a motion [o
dismiss or a motion for summary judg-
ment—a familiar p.irt of l i t igation
practice—tan substantially shctrten the
proceedings.

A few L'xnmples will illustrate the
point: (a) the claim is time-b.irred,
either bi'causc of a time limitation ior
filing claims under tlie contract or the
statute' ot limitations has run;' (b) the
right io arbitrate has been waived;'^ (c)
the claim is not arbitrable under the
part ies ' contract;"' (d) the damages
sought are not recoverable under the
parties' contract (e.g., delay damages
in a construction case); i,e) the claimant
lias failed t<̂  establish liability and no
e\'ideiici' neei.! be taken on damages."
In each ol tht.se situations, a decision
on the threshold issue could save the
par t ies the expense^ of lengfhv
proceedings.
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While limitations on discovery and the absence of pretrial motion
practice help to make arbitration more economical and expeditious, the
absence of dispositive motions is not always advantageous to the arbi-
tration proceeding. If a dispute can be resolved by deciding a threshold
issue, the authors maintain, the use of a motion to dismiss or for sum-
mary judgment can save the time an arbitrator might otherwise need to
hear evidence, while saving parties the expense of lengthy proceedings.
This article, originally prepared for the ADR committee of the American
College of Construction Lawyers, proposes the addition of a provision
to the AAA's arbitration rules allowing for use of dispositive motions to
decide specific issues prior to issuing an award or to resolve the dispute
by any reasonable means. The ACCL is an invitation-only group of
leading construction lawyers with a broad range of industry
representation. Meeting in November, a key AAA construction industry
group did not recommend that the provision be accepted.

E\ en if a threshold issue does not
determine entirely the outcome of the
tase, a motion for summary judgment
or partial summary judgment can
sometimes narrow a dispute by elimi-
nating factual (ir legal issues from the
case-

Under current practice, disposi-
tive issues are sometimes decided by
arbitrators as a means of streamlining
the proceedings. For example, some
arbitrators already decide the issue oi
arbifrability (where it can be separated
from the merits) before hearing the
balance of the case.' In either cases, as
noted above, arbitrators will bifurcate
consideration of a case to decide liabil-
ity before taking evidence concerning
damages.'' Commentators have pro-
posed bifurcation as particularly
appropriate for complex cases.''

There is nothing in the rules of the
American Arbitration Association that
prohibits the use of dispositive
motions. In tact, AAA arbitration rules
provide for a preliminary conference
and/or hearing, in which procedural
arrangements can be made.'" These
arrangements ctiuld include a decision

to hear the case in stages, with certain
threshold issues to be resolved before
tbe case in chief is presented."

The general tendency, however, is
to reserve decision on threshold issues,
such as arbitr.ibilit}', until all the evi-
dence has been heard. ' ' The priniarv
obstacle to the use oi dispositivi"
motions has been the concern that
awards based on ilw outcome ol such
motions would be vuhierable to chal-
lenge under the Uniform Arbitration
Act (UAA), federal Arbitration Act
(Iv\A), or the common law. Hoth tbe
UAA and TAA provide that the failure
to take evidence is a ground for over-
turning cM-i arbitral award, ' ' and this is
likewise a familiar ground for \'acating
an award under tbe common law.''

Although the use of dispositive
motions in arbitration is not unheard
of, commentators have noted the reluc-
tance of arbifrators to entertain such
motions:

It is unclear whether arbitrators
have the power lo grcint dispcisitive
motions, such as a motion for sum-
mary judgment. Unless the applica-
ble decisional law clearly permits it.
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the arbitrator will most likely bi'
reluctant to do it, for a traditional
ground to vacate an award is c\n
arbitrator's rclusal "to hear evidence
pertinLMit and material to the con-
troversy." See, e.g., *-* I....S.t_, ^ Ullt)
{emphasis added) . On the other
h.md, if in response to a simimary
judgment motion the responding
party identifies no material evi-
dence to present at a hearing, dn
experienced a rb i t ra tor may be
ready and will ing to granI the
nmtion.

In order to make it clear that arbi
trators have the power to entertain .^\•^^^
decide dispositive moti(>ns, we pro
pose the addition ot the foUowing pro-
vision tt) tbe rules ot the AAA.

Atter hearing such evidence as is
material to tbe issue and atter
a rgument by the par t ies , the
arbitrator may decide specilic

II ct'iniiiitlir of Ilif Ai}iryiciiii Colh'^c

issues ill dis|"'ule bi'tvveen the
parties prior lo issuing an award
resolving the entire controversy
and may order the proceedings
in L^nv manner ri'asonabl)' calcu-
lated to lead to a just and speedy
resolution of Ihe confrovL'rsy.

The proposed rule is not entirely
unprecedented. A recent proposal eon-
ccrning banking arbi t ra t ion rules
incliuk'd a similar provision. " To the
best of our knowledge, howe\L'r, uo
rule of the type we are proposing has
vet been adopted bv the AAA or anv
othei' organization prtwiding arbitra-
tictn services.

Tbe proposed rule would permit
procedures analogous to a motion li'
dismiss and a motion for summarv
)udgnient or partial summary judg-
iiienl. In litigalion, these procedLires
are established in tlie I'ederal Rules ol
t_'i\'it Proved 11 ri'' ami Ihe cognate pro-

\'isions ot many states' rules of civil
pr(HL'dure.'^ Under the Federal Knies
of Civil Procedure, a claim nia\' be dis-
missed whi'ie, even if the facts as stat-
ed bv the claimant art' i'ntirel\' triie,
the claimant is not eiititled to reliel as a
matter of law.''' A motion for svunmary
judgmi'iit can be granted under the
federal rules when there is "no gen-
uine issue as to anv mati'riLil fact" com-
prising a necessarv component oi
either the cl.uni or defense. " liecause
thesi' concepts and procedures an '
routine in litigation, there is a well-
establisiied body of i.lecisional law and
commentary concerning the standards
for deciding moticnis to dismiss and
for summarv judgment.

Tlu' advantages o\ the proposetl
rule aie especially clear in a large,
complex arbitration which is likelv to
ret|Liire manv davs ol liL'aring.
Dispositive motions would permit du
award on the basis ot" a thri'sliold issue
such as the timeliness of the demand
tor arbitration, statute of limitations, or
arbi t rabi l i tv . l)is[iositivc mot ions
would also permit an award based
solely on a finding with ri'spect to li.i-
biiitv and could be used to streamline
the case bv el iminating issue-- <MM.\
claims lor wiiicii there is msuflicient
basis in law or in lact.

A delay claim b\ ' a contractor
against tlie project owner is a paradig-
matic application of the proposed rule.
Assunn' a "no damage tor dt ' lay"
(.lause in tlie Owner/Ceni^rat COntrac-
tor agri'ement. Assume as well th.it
applicable law upholds sutli a clause
provided the delav' was not caLised bv
the owner ' s fraud, concealment or
active interferenee with the ciHitrac-
titr's pertormance. A delav claim tvpi-
cally involv es extensive proof and may
extend the arbitration proceeding for
month after month ot hearings. The
owner , under the proposed rule,
would seek to dispose oi the Llaim
against il bv raising the conl ra i t
clansiv riie contractor wiuild oppose <i
disposition ol his claim arguing that
the owiu'r had engaged in active inter-
ference.

Under the proposed rule, the arbi-
trator could order thai evidence on tiic
at tive interference contention be heard
first. I laving received such evidence,
he wouKl then respond to the motion
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by the owner to dispose of the delav
claim on the contract grounds. The
controversy niight, as a result, be tlis-
posed ol in tnree da \s ralher than 20, if
the owner's position is sustained, liuf
even if il i> rejected bv the arbitrator,
the ()\\ ner has cause atti'r Iliree da\'s lo
reassess its exptisine and Ihe likeli-
hood of settlement is enhanced once
Ilie ^lasic legal ques t ion has been
resttiv ed.

lo be sure, nof e\ery arbitration
woultl benelil trom the use of disposi-
l i \e motions. Indt'ed, in some lases,
sut.h moiions could li.ive the opposite
ot the desired etfect—i.e., making ,irbi-
tration more like litigation, including
the expense a}-id delav i.aused b\
motion practice."' Thus, in any arbitra-
tion, Ihe parties and arbitrator would
hav e to iveigh the risk that a potential-
ly i.iispositi\'e molion might not, in
faL't, be dispositi\-e. In most (.-ases,
howL'ver, the issLie would have to be
decided in anv event, and therefore no
loss of elficicncv would ri'sult from
dcLiding if af the oiilset.

While the governing statutes per-
mit a courf l;i overturn ixn arbitration
awai\l when the arbitrator refuses to
ciitcrfain ]>roHciCii evideiu'e, there are
two reasons \v hv the proposed rule
should prevent courts from cxertismg
lhat power in the circimist.mces.

l-'irsf, whatever rights fhe parties
may iia\e under applicable statules or
the common law c m be wai\'ed bv
agreement." /Xcccirdingly, ir the par-
ties agree to arbitrate their tlispute
under rules which include the one pro-
posed here, tliev have in effect waiv-ed
an\ claim th.it a tlecision based on llic
OLitcome ol a i l isposit ive motion
should bi' overtm'ned because' Ihe arbi-
trator did not hear all the evidence in
tin' case."'

Second, [lu' applicabk' provisions
of Ihe UAA and I AA involve the
vMcating of awards where Ihe arbitra-
tor failed to hear evidence "material"
to Ilie conlrinersv. That same standard
IS embraced by the proposed rule. Tlu'
cases applying these pnivisiciiis of fhe
UAA and l'/\/\ to overturn arbitral
ck'cisions have generally involved pro-
ceedings in which the a rb i t r a to r s
relused to hrar evidence which was
central to the issues in controversy.-' or
they letused to hear any evidence at

all.-' Conversely, the cases in which
the coiirls have retused to overturn
arbitral awards lor failure lo hear evi-
dence have generally involved deci-
sions in which the proffered ev idenee
was either duplicative, offered untinie-
Iv, or siniplv not material to the issues
under considera t i tn i . ' " It does not
appear tliat these statutes or the com-
mon law ha\'e been used to overturn
anv arbi i ra l award based on the
arbitrator's decision ol a threshold dis-
positive issue (such as arbitrabilitv),
which obviated fhe need for taking
lurther evidence. Moreover, an arbitra-
tor can make it clear, in an\- award or
decision based on a d ispos i t i \ ' e
motion, that it v\as knmd unnecessar\'
to hear or considi'r other evidence
because it woulci not have* been mate-
rial to the outcome of the case.

I'inallv, it might be argued that
the use of p rehea r ing d ispos i t ive
motions will increase' the likelihood
that a disappointed party will seek
judicial review. It is, hcnvever, well
established that an arbitrator's di'cisi(»n
of an issue ol law is no mc>re suscepti-
ble to judicial second-guessing than an
arbitratc^r's decision with respect to an
issue of fact.-' Thus, althougii courts
have the power to determine wlietheT
a dispute is arbitrable {i.e., whether the'
parties have a binding contr.ict requir-
ing submission of the dispute tc» arbi-
tration), a\^ arbitrator's decision with
respeet to t)ther issues of law that may
dispose of the case is not subject to
similar review."^

Manv arbitration cases can benefit
from Ihe application of flu- rule pro-
posed here because narrowing the
issues in cimlroversv will generally
reduce tlu' .niiount of t ime and
expense involved in an arbitration. The
proposed rule would give arbitrators
additional flexibility and permit them
to design a decisionmaking process to
suit the individual c.ise.-" •

I he loiiDiii! .llvvays wcicnmes coni-
)iK'nls on ils .irtick's Kcadcrs wiio wish to
sii.ire flu'ir tlunights with the eciifors on Ihe
."ibc'M' article, whJcii wVi^v-, some infLTcsfing
c|neslJc)ns, .ire enainmgoci ie do so.

ENDNOTliS

' See T. Ochmkc, Lou^trnclion Art'itnilioii i,
3 : 1 . I t 3 9 H9HH) ( " I ' e r h . i p s t h e n i o . - l I r e -

queiitly mi'iitimied .uivaiitii,i;c's ol .lrbitr.i-
5ion .ire ec(>noniv, jus t ice , p r iwicy , .lnd
•-peed."i.

- S e e | . i i n l l e r , •\r\'ilyiilioi! in l<iiiikni\i I?

' [4SSi C'TIH' ...>iu'L>rn here- î  tiiat a Ijxiriv!
shoulci not be cir.u;i;i'(.l fhreiigh an entire
• l rhi t rahni i procci^J ing on ,1 comple t e ly
merjtk'ss el.iim iviiieh could l i .nc been dis-
mis sed on a p r e t r i a ] m o t i o n in ,i cou r t
c'iisc").

St'c .Annot.ition, •^tutiih' e,' / iiuiliiuon^ a^ Har
lo Ari'itnilion llmh-i A:^nYiiiciit. 44 /\.l .K. 3d
• - '33 I l 9 7 9 i , - s e e , l o r f \ , i i n p l e , K . T ' I T HI-HIIII

till,' Mitt-,. in,\ ,-'. Liitiot'i: Brr-iriii'^ Co., 1 1 0

N . i : . Z d s 4 - ( \ . \ . K)33).

' S e e l i o e l l e r i n g , ' • A r b i t r , i b i l i t \ o l P i s -

p u t e s , " 4 1 !hi~!ni'<-. I rui^ucr \2^. 1 3 U _ 4 0

( . N e w 1 M ( S 3 ) ; A n n o t a t i o n , l V , n , ' c r of

A i b i t i i i l i K i i P r o i ' i - ^ i o i i i l l C o i i t i i u l , I d l . A . L . K .

142(1 ( i y - ! h \

I4H3).

^ene ra lU ' , ( ) . iMirvveMtlicr, / 'tvic/fic unit

ini' in I uth'i Art'itmtion •->7 I 12 (2d e d .

t-ciii'vaiioii ofSc'c, for example, Su
! I ' l U ' l i i ' i ' - ^ . i . i ' c u t 1 1 4 7 :•. > u i i i i l o n S i / ' j u n /

/•)^/n,/, 444 A. 2d I l44( l \ i . 14^2) (,iffinning
.irbilration .nwird in wliicIi no evidenci' u\(^
laken |->y thc> arhitr.Uor on tl.iniiigfs after he
determined that there w.is no li,iltilit\'),

Sre I- . I 'Ikouri i; I-" I ' lkonri, tloiv Aihi-
t'vhon lVt!M^2IS 22 (ius-^}; [•). r.iirvveather.
I ' l i i i t i < v III III / ' r i i ( " ( ' i / ( ( M ' i n I i i t ' o r A i t ' l l r n t i o n

I "i2 (2d ed. I'-I83); T. lionistein & A. Cosliiii-,
t.iihor iind !.nij'lo[fiiiriit Arhitinlmii, it

l .(n|l | i j; | , .It ] 41 dW]) ; see, lor cx.niipU',
I n /•(' Moloiii'u I'.U-ilrii Co., 3(1 | . , A 4 2 7

(Lehoc/s'kv, I4(i7).

" Se'c* T. tiornstc'Ui ii .A. Ci^slnie, I abov ami
t'injitouiiii-iil Art^ilriilioii, t: 1 . 0 l U 1 1 ; ^ ! , a t

1 - 4 2 - 4 3 ; s e e , t o r e x a m p l e ' , ^i-yniiti'ii

I ciU-rntioii of 'i'riirlu'i'-., 44-4 A 2 d 1 1 4 4 ( l ' , i ,

I ' ' S 2 1 ; Ri'i'ii ('-- iWiirtni, iiu. c , Wr-tin^'^liou-^f

i-'i,\tih' Corp., 4.39 K 2d I 2 W (2d C i r l'171)

( p r e l i m i n a r y r u l i n g ^ o n c e r n n i v ; , i \ i i i l . ihjijtv

ol del.i\ damai^esl: i','". l^lmiit Curk- Coifl Siili-^^
:• Citu ot Ciiiiif^oillr, 724 1-. 2d 1046, 11)44
((•-th (.'ir, 14841 (interim a u a r d t!i,it "tinallv
and del in i t i \ "e ly d i s p o s e s ot ,i s e p a r a t e
m d e | i e n d e n t i.Kiim m,i\' be c o n t i r m e d
'notwithstaiuhni^ thr .ibsence of ,ni .iward
tli.if t'inallv d isposes ol .ill the ekiims th.it
were submit ted to .irbitrat-ion'") (cifatieins
o m i t t e d l ; r.iiro!jii,-s Stripjiiih,; Co. o. Mclai
'I'riiit^poil Coip., 4 4 1 I', S u p p . -340, ^ 4 2

(S.I.X.M.Y 1480) ( s . i m e ) ; }^p,'ni/ liilrniatioiui!

Tiiulr, Inc. o. i.',o-oci-niiifnl ot l^nirl, 132 F.
Supp 4i)[,4()4(V0A-.Y. IW2)(s.ime),

See Llovif, " H o w lo Vt.inai^e (. 'omplex
hUern . i l ion . i l A r h i f r a t i o n s , " 4^ Arh. /,
(SepfemhiT, 144(1) ;,(), 33; | loeniorr, "Tc.oN
to T.i i lor A,A/\ ,Arbi tr . i l ion lor L.irm-,
Complex Matters," 44 Art<. /, (M.neli IW4)
l:\2f.

S e e , l o r c ' \Lmiplc ' , Ci'ii^lriiohoii iihiif^tn/

A rt'i trillion tiutf-^, if ]{), Coiiiiiin-ciiil

•\ybitriitioii /v/i/c-., fi lil.

" Se 'c H o e ] k ' r i n i ; , " I s ,1 N e w r r a c t i c c
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F m e r g i n g f."iim the l ixpcr i rnc i - ot t l i r
Amcric.in Arbitratiiin AssiHi^iticm'" (AAA
Ciencr.il C (ninsi.'rs Annual Report, I'W^);
see, Inr cxiiniple, Rrril L--' Martin, lm ., ^tiyia
note ^.

'- SLX' Fuller, "Collei^tivi' BLirgjiiiing nnd the
Arb i t r .Uor , " l'i(->;"i W(>. ;,. Rrv. 3, I "• 1'•
( l%3); T. Born^tein & A. tiosliiie, hihoy ,nh!
Fmphyineiil Ai-t>i!rutioii, ^ I.O.Ml l|j;l, at I 41
{ 1 9 4 1 ) ; O . i M J r w e . i t i i e r , / ' n 7 f / ( ( C i i i i , t
Prorediirr in l.nbor Arlnlnitieii 132 (2J e J .
I'*S3); see, fur example, Smintuii I ntrmtieii
()/ 'I'riiehcr^, lend 11-17 v. 'r<criniteii Sriiool
District, 444 A. 2d 1144 (i'a. I'-»S2) (noting;
genernl disapproval ol bifurcation ol issues
in arbitration).

" Section I2(a) ot" the UAA p r o v i d e s as
toi lows:

L'pon application of a party, the conrl
shall vacate an award where: . . . (4) The
arbitrators retiised to . . hear evuience
material to the ci)iitro\-ersy . • •

Section ll)(a) ol the lv\A, '* U-S.(_". tql (•; >cij.,
pr<.»vides that:

In any et the tollowin^i; cases the Unitei]
S ta te s cour t in ami tor tlu' d i s l i t i t
wherein the award was made may m.ike
an order wieatinj; the award upon the
application ol" iiity party to the arbitra-
tion . . . (3) Where the arbitrators werL'
guiltv ot misconduct . . . in refusinj; to
hear evidence pertinent and mdteriai lo
the co]itro\'ersy.

Reversal is appa ren t ly manda to ry u n d e r
the UAA and permi t ted under the I',A,'\,
Over forty states have statutorv provisions
simil . ir to those quo ted above t rom tiu-
UAA and I-AA,

'* Soe, lor example, MeLiiiiriii e. Met.luulilin.
21.^ !•". 34'? i4th Cir, t ' ' l4) (common law rule
requiring arbitrators to <;i\'e the parlies ,tn
o p p o r t u n i t y to p r e s e n t the i r e \ i d e i n e
"appears to be the settled rule of law ever\
wliere").

'̂  I leilbron, "The Arbitration Clause, 'I he
rreliminary Conffrence, and The Big t a'^t,"
45 Arl'.j. dune IW0)3K, 43.

''• Sve I, Butler |r., ^iipni niite 2. at .37 ("In
any arbitration proceeding subject to tiiesc
p rov i s ions , the a rb i t r a to r is speci l i ta l lv
empowered to decide (by document^ onlv.
or with a l iearing, at tiie a r b i t r a t o r s sole
discretion) pre-hearing motions which are
substantially similar to pre-hearinj; motions
to dismiss and motions tor summary adjii-
liicabion.")

'" Kules I2(b) and "̂ b, respectively.

'•' See, for example. Mass. i<. Civ. I'. I2(b),
S6,

'" hed. K.Civ. I'. I2(b)((-i) provides for dis-
missal ot c la ims where the plaintiff has
tailed "to state a claim upon wliieh reliet
may be gran ted ." See generally Ceiilru e.
G J K . I ; , 3SSU.S. 41 (1457).

-" I'ed. R. i.'W. nn' ides ,is toi lows:

lSiiuimary jutlginentl sliall be reiulered
fortluvitli it tile pkMdin);s, de|'ositii>ns,
ails vvL'r'- lo 111 ter roga t o n e s , And
admis s ions on tile, togcthi ' i ' v\'ith tin-
affida\'iis, il anv, show that there is nu
genuini.' issue as lu .my material tad .md
that the mox'ing parlv is entitled to .i
judgment as a m.ittt'r ol law. A summ.i-
ry judgmi'nt, interlocutorv in (.haractei',
may be rendered on the issue ol liabilil\'
.ilone althou;',h thert' is ,i genuine issue
as to the .imount ot i!aiiiai',cs.

rile L'.S. Supreme i ourl has i"i.'(.'entK m.idi'
it eas ie i ' to obt .ni i s u m m a r y i i idgiueii l
u iu i iT a l ine ot" l a s e s I ' u lmi i i a t ing in
'\ndri^on e t.itirrlu UH'y, tin., 477 U.S, ?.12
(I 'Wi), and Cr!rfr\ Coyji r. Ciitn-ll, 477 LI.S
M7 {I4S(-). In Cr!elr\ the ( 'ouri held that,
upon motion, the nonmox'ing parl\' has tlie
burden ol showing {b\ allida\ ' i |s or olher-
wisel th.il it can establish the existence ol
the elements essential to its c.ise. 1-77 l-.^. at

-' See ikitler, note 2, at 4

'•' See ,Annotation, Relus.il ot ,'\rbitrLilors u<
Keceiw l-\'ideni.e, or To Termit Bi'iets oi
.Argumen t s , on T a r t i c i d a r Iss iu 's ,is
t , rounds t"or Reliet troni ,\v\'arii, 7'̂  •\.l..!i.
^ d 1 3 2 , 1 3 4 ; s e e , e . g , . , i h - e , i - n ' s I \ r i iitor-^ <-.
Idriuindi-., 27 Wash.'232 (|M()2) (parties m.iy
waive right lo present testimonv to Ihe arbi-
t r a t o r s ) ; ! ' - r n i i r t t r-. t l r u n r t t , 2 " t o n n . (>h
(|Sif->) (same).

' ' See Butler, -^iij'ni note 2, at 43 ("tt the pa i -
lies wish to tio so, . . . thev laii [ i r in idi ' lot
sLich pre hear ing chal lenges |as mol ions to
dismiss or tor summ.i rv judgment! .")

~' See, lor example , K((/: ,•. UiV^i, I.S7 N . \ . ^ .
2d (=^tl) (14S'i) ( re \ ' e r s ing a rb i t ra l a w a r d
w h e r e a r b i t r a t o r s r e l i i s e d j>et it i o n e r ' s
request th.it Ihev hear the tes t imony ot the
on lv e \ ' e w i t n e s s to the t r a n s a c t i o n o t h e r
than the parties); In yr Kr.xbiii;^ hLr-~tinriit
Co'iijunni. 2l\ \' 3^2 l id . I'i22) ( re \ ' e r s ing
aw.ird ot arbitr. i tors \\ln> retused lo permit
i laini .mt to pi'eseiit evidence ol fair m.irket
VMlue ol labor and m.iterials, v\hich w.is the
^•eiitral i s s u e in i o i i s i r u e t i o n J i s | " ' t i t e ) :
S i i h i t h ^ e e . t l y r i i i a n ' •: t a n d ! n - n i : i i u r
Coinpi'nni, 247 A, 7.d ^'^7 (I'a, I4(,S) irevers
ing award where ar["iitr,iior lelusetl to hear
lestimoiiv i"roni the d e i e d e n t ' s phvsieian
(.oncerning her emplovabil i tv, which was
"relewint and ot" gi'eat hnport in the deter-
mination ol" loss ot" luture earnings") . See
Miit:.i'i! i'oni-tinrtien, !iii. r. t.riiihtri :]iiiirr<en
Cei-pi'iiilien. ^(vi A. 2d I i2i) (Vt. |4S4) uii
o r d e r to e s t ab l i sh a r b i t r a t o r ' s l . i i lure " to
cons ide r mater ia l ev idenee, pl.iintitl mus t
p rove both m.iterialitv .md substantial pre|-
udice resul t ing . . . the exclusion ot I 'vidence
will nol be g r o u n d s to v.icale unless critical
e v i d e n c e is o m i t t e d " ) (c i ta t ions on i i i l ed ) .
But compare Mi t.ininn r. \']i.t.,itiih!in, 2r> !•
343 {4th Cir I'M-U tr<'versiiii; arbi tratn ' i i
award in dispute over sale of timber \\ heie
arbi t ra tors refused to hear evidence con-

C['rning lumber wasted or lost <.\\ie to pur-
ch.iser's i]iiproper me thods ol processings
hmber; it is not essential that "the arbitra-
tors ivouid h.ive regar t led the excluded
prool as important aiul persuasi \ 'e , or as
wliollv u ithout probative vaiue"i.

' !iyi.\vii':~ l.wrntey-^ e. I'livniiiiili-^, 27 Wash.
212 (140?.* (reversing arbitral au.ird wlier.-
arbitratoi-s ii.ui det l i i ied to hear aiis' evi-
de]icc but instead based their decision upon
the parties' statement ot cl.iim and L'V I'lirtr
meetiiii's with eLali ol the parties, and not-
ing tli.it the parties had not waived their
right to }iri.'sent evidence); In rr t-^o-^riihriyi.
4 l \ " . W S ?_d 14 (144"^) (setting aside $2,31)1)
.iw.ird in [>ei'sonal mjurv matter involving,
.ISSLIUH where no evidence ol LIIU kind h.id
been olleretl to justil\' the award; ".irbitra-
tors are not eiiipovvered to make .mv award
they please and without resirittions what-
soever" ) : t t:d--.!riiii -e. ^nninin. S2 \ , ^ \ 27
(IS,S(I) ( a r b i t r a t o r s r e t u s e d to hear ,-\n\
evidciKe)

'" S['e, lor example, \'firiiiiin e. I iihriiuiiir, 4
Mo 3(1 (184^ )̂ (arbitrators were jiistilied, in
d i s p u t e o\ er p a r t n e r s h i p accountn ig , in
refusing to hear ev iJe iue eonceriiiii;; a p.ir-
t i t .uiar bus in i ' s s t r a n s a c t i o n w h e r e the
appellants Tailetl to show the materi.ilit\' of
the rejected testinionv): Mtn^ I'terr Ceeriin^^
:•. Crc^ii'f;i Itr'ii-^iii;^ 6 i..',iinlr!i. hir., XV' V. 2d
144 ((. al. 14^81 1 arbitrators were justilied, in
koiistructioii dispi i le , in refusing, io hear
e\ iiieiicc l o i u e r n i n g contractor ' s perfor-
m.mce on unrelated jobs ,tnd e\"ide!ice con-
cerning protit earned bv .mother contractor
on jobs similar lo the one in (.|U{'>tion); In 'V
^ ' e n l | l a l ' > l l n r (. o i p e i n l i e i i . 2 3 3 I - . S u p p . I I H H
(IMl. I'a. 14fih) (tiiuliiig, no error m arbitra-
tor's retiis.il, in contract dispute iii\'olvii!g
( osi ai."coi[ntuig, to hear evidence concern-
ing, the ciisi ,11.counting methods used by
the parties in k>ther contracts).

See Ih'nikr on Ceniiiiru nil Arl'ili-iilion ^
M.Oi) rt ••<•,/ (C;. Wilner , ed . 1440); b C./ .^.
Arbitnition ^ 162 (147'"') 427 24; see , tor
example . In n' ("iiyu/'ii/'i/iif' i\>ipenJtieii. 233
I-". S u p p . 1004, 100<S (K.IX I'a. 14(>h) {"the
award ol .lii arbi t ra tor will not be set aside
for a mere crroi' ol law").

-''' See Citu nl •\'\rriiiiini r. .l/^'cn/o/i Btmi. Inc.,
721 !•. 2d 323, 32̂ ^ (3th Cir. t4H3) (once issue
i>t .irt 'iirabilitv is de te rmined , " the lour t
mav not delve further into the d ispute") ,
c i t i n g llnitrd '•^frriirerkry^ et Aiiirrini r.
A'lii'yiiiin X'ltinnlihiiirin^; i.'i'., 3h3 L'.S. 3iil,
-•̂ (iS (|4(iU) ("the i.oiirts . . , have no business
weii',hing tiie merits ol the g.rievance")

•'" See geiier.illv I loiu k, " C o m p l e x
C o m m e r c i a l .Arbi t ra t ion: D e s i g n i n g a
P roces s lo 'suit t he C a s e , " 43 Ayt'. /,
(September, t4SS) "">; I loeniger, ""l"ools to
I'ailor AAA Arbitration Tor Large, Complex
M a t t e r s , " 44 Ayt'. /, (March , I4S4) | 3 ;
I ' o p p l e t o n , "The .Arbi t ra tor ' s Role in
i :x | i ed i t iug the Large .md C o m p l e x
( oinmercial Case,' ' 3(i Ayh /. (December,
14S1) 6.
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