Dispositive Motions in
Arbitration Proceedings

By Carl M. Sapers and David A. Hoffman

Arhitmtu_m 15 generally viewed as

a flexible, economical and expeditious
alternative to htigation.! Limitations
on discovery and the absence of pretri-
al motion practice in arbitration are
among the factors that help to make it
more economical and expeditious.

The absence of dispositive
motions in arbitration proceedings,
however, is not alwavs advantageous.
Arbitration may be unnecessarily time-
consuming and expensive, as com-
pared with litigation, if the dispute can
be reselved by the decision of a thresh-
old issuce bul the arbitrator feels com-
pelled to take evidence on the entire
case before deciding that issuc.” In
such situations, the use of a motion to
dismiss or a motion for summary judg-
ment-—a familiar part of litigation
practice—can substantially shorten the
proceedings.

A few examples will illustrate the
point: (a) the claim is time-barred,
cither because of a time limitation for
filing claims under the contract or the
statute of limitations has run:® (b) the
right 1o arbitrate has been waived;! (0)
the claim is not arbitrable under the
parties” contract;” (d) the damages
sought are not recoverable under the
partics’ contract (e.g., delay damages
in a construction case): (¢) the claimant
has failed to establish liability and no
evidence need be taken on damages.”
In each of these situations, a decision
on the threshold issue could save the
parties the expense of lengthy
proceedings.
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While limitations on discovery and the absence of pretrial motion
practice help to make arbitration more economical and expeditious, the
absence of dispositive motions is not always advantageous to the arbi-
tration proceeding. If a dispute can be resolved by deciding a threshold
issue, the authors maintain, the use of a motion to dismiss or for sum-
mary judgment can save the time an arbitrator might otherwise need to
hear evidence, while saving parties the expense of lengthy proceedings.
This article, originally prepared for the ADR committee of the American
College of Construction Lawyers, proposes the addition of a provision
to the AAA's arbitration rules allowing for use of dispositive motions to
decide specific issues prior to issuing an award or to resolve the dispute
by any reasonable means. The ACCL is an invitation-only group of
leading construction lawyers with a broad range of industry
representation. Meeting in November, a key AAA construction industry
group did not recommend that the provision be accepted.

Even if a threshold issue does not
determine entirely the outcome of the
case, a motion for summary judgment
or partial summary judgment can
sometimes narrow a dispute by climi-
nating tactual or legal issues from the
case.

Under current practice, disposi-
tive issues are sometimes decided by
arbitrators as a means of streamlining
the prm_'eg!dings. For example, some
arbitralors already decide Lhe issue of
arbitrability (where it can be separated
from the merits) before hearing the
balance of the case.” In other cases, as
noted above, arbitrators will bifurcate
consideration of a case to decide liabil-
ity before taking evidence concerning
damages.” Commentators have pro-
posed bifurcalion as particularly
appropriate for complex cases,”

There is nothing in the rules of the
American Arbitration Association that
prohibits the use of dispositive
motions. In fact, AAA arbitration rules
provide for a preliminary conference
and/or hearing, in which procedural
arrangements can be made." These
arrangements could include a decision

to hear the case in stages, with certain
threshold issues to be resolved before
the case in chief is presented.'!

The general tendency, however, is
to reserve decision on threshold issues,
such as arbitmbi]ity, until all the evi-
dence has been heard."™ The primary
obstacle to the use of dispositive
molions has been the concern that
awards based on the outcome of such
motions would be vulnerable to chal-
lenge under the Uniform Arbitration
Act (UAA), Federal Arbitration Act
(FAA), or the common law. Both the
UAA and FAA provide that the failure
to take evidence is a ground for over-
turning an arbitral award," and this is
likewise a familiar ground for vacating
an award under the common law."!

Although the use of dispositive
motions in arbitration is not unheard
of, commentators have noted the reluc-
lance of arbitrators to enterlain such
motions:

It is unclear whether arbitrators
have the power to grant dispositive
motions, such as a motion for sum-
mary judgment. Unless the applica-
ble decisional law clearly permits it,
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The complexitics of consfruction work prompted a committee of Hie American College of

Constriction Latoyers fo sigeest allowing wse of dispositioe niotions.

the arbitrator will most likely be
reluctant to do i, for a traditional
ground to vacate an award Is an
arbitrator's refusal “to fiear evidence
pertinent and material to the con-
troversy.” See, e, 9 US.CLog 1000
(emphasis added). On the olher
hand, il in response to a summary
judgment motion the responding
party identifies no material evi-
dence Lo present at a hearing, an
L.‘xpcrivnccd arbitralor may be
ready and willing to grant the
motion. '’

In order to make il clear that arbi
trators have the power to entertain and
decide dispositive motions, we pro
pose the addition of the following pro-
vision to the rules of the AAA.

After hearing such evidence as s
material to the issue and atter
argument by the parties, the
arbilrator may decide specilic

issues in dispule between the
partics prior Lo issuing an award
resolving the entire controversy
and may order the procecdings
in any manner reasonably caleu-
lated to lead to a just and speedy
resolution of the controversy.

The pn)pnsvd rule is not entirely
unprecedented. A recent proposal con-
cerning banking arbitration rules
included a similar prn\'iainn."‘ To the
best of our knowledge, however, no
rule of the type we are proposing has
vet been adopted by the AAA or any
other organization providing arbitra-
Lion services.

The proposed rule would permit
procedures analogous 1o a motion to
dismiss and a motion for summary
judgment or partial summary judyg-
menl. In litigation, these procedures
are established in the Federal Rules of
Civil Procedure’” and the cognale pro-
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visions of many states’ rules of civil
procedure.™ Under the Federal Rules
of Civil Procedure, a claim may be dis-
missed where, even il the facts as stat-
ed by the claimant are entirely Lrue,
the claimant is not entitled Lo relief as a
matter of law."

" A motion for summary
judgment can be granted under the
federal rules when there 1s "no gen-
uine issue as o any material tact” com-
prising a necessary component ol
cither the claim or defense.™ Because
these concepls and procedures are
rouline in litigation, there 1s o well-
established body of decisional law and
commentary concerning the standards
for deciding motions Lo dismiss and
for summary judgment.

The advantages of the proposed
rule are especially clear ina large,
complex arbitration which is Tikely to
require many davs of hearing.
Dispositive motions would permil an
award on the basis of a threshold issue
such as the timeliness of the demand
for arbitration, statute of limttations, or
arbitrability. Dispositive motions
would also permil an award based
solely on a finding with respect to lia-
bility and could be used to streamline
the case by eliminating issues and
claims tor which there is insufficient
basis in law or in fact.

A delay claim by a contractor
against the project owner is a paradig-
matic application of the proposed rule.
Assume a “no damage for delay”
clause in the Owner/General Conlrac-
tor agreement. Assume as well that
applicable law upholds such a clause
provided the delay was nol caused by
the owner's fraud, concealment or
active interference with the contrac-
tor's pertormance. A delay claim typi-
cally involves extensive proof and may
extend the arbitration proceeding for
month after month of hearings. The
owner, under the Pl‘i)P[’th'd rule,
would sceek to dispose of the claim
against it by raising the contract
clause. The contractor would oppose a
disposition ot his claim arguing thal
the owner had engaged in active inter-
terence.

Under the proposed rule, the arbi-
tralor could order that evidence on the
active interference contention be heard
first. Iaving received such evidence,
he would then respond Lo the motion



by the owner to dispose of the delay
claim on the contract grounds. The
controversy might, as a result, be dis-
posed ot in three davs rather than 20, if
the owner's position 1s sustained. But
even it it s rejected by the arbitrator,
the owner has cause atter three days (o
reassess its exposure and the likeli-
hood of settlement is enhanced once
the nasic legal question has been
resolved.

To be sure, not every arbitration
would benefil from the use of disposi-
Live motions. Indecd, 1n some cases,
such motions could have the opposile
of the desired effect—i.e., making arbi-
tration more like litigation, including
the expense and delay caused by
motion practice ' Thus, in any arbitra-
tion, the partics and arbitrator would
have to weigh the risk that a potential
Iy dispositive motion might not, in
fact, be dispositive. In most cases,
however, the issue would have o be
decided inany event, and therefore no
loss of efticiency would result from
deciding 1t at the outset.

While the governing statutes per-
mil a court to overturn an arbitration
award when the arbitrator refuses Lo
entertain protfered evidence, there are
Lwo reasons why the proposed rule
should prevent courts from exercising
that power in the circumstlances.

First, whatever rights the parties
may have under applicable statutes or
the commmon law can be waived by
agreement.™ Accordingly, if the par-
ties agree to arbitrate their dispute
under rules which mmclude the one pro-
posed here, they have in effect waived
any claim that a decision based on the
outcome ol a di:-lﬂ('lhiti\'(' motion
should be overturned because the arbi-
trator did not hear all the evidence in
the case.™

Second, the applicable provisions
of the UAA and FAA involve the
vacating ot awards where the arbitra-
lor failed to hear evidence “malerial”
to the controversy, That same standard
is embraced by the proposed rule. The
cases applying these provisions of the
UAA and FAA to overlurn arbitral
decisions have senerally involved pro-
ceedings in which the arbilrators
refused Lo hear evidence which was
central to the issues in ymm‘m'vrs_\',” or
they refused to hear any evidence al

all.™> Conversely, the cases in which
the courls have refused to overturn
arbitral awards for failure lo hear evi-
dence have generally involved deci-
sions in which the proffered evidence
was cither duplicative, offered untime-
ly, or sim plv not material to the issucs
under consideration.”™ It does not
appear Lthat these statutes or the com-
mon law have been used to overturn
any arbilral award based on the
arbitrator’s decision of a threshold dis-
positive issue (such as arbitrability),
which obviated the need for taking
turther evidence. Morcover, an arbitra-
tor can make it clear, in any award or
decision based on o dispositive
motion, that it was found unnecessary
to hear or consider other evidence
because it would not have been mate-
rial to the outcome of the case.

Finally, it might be argued that
the use of prehearing dispositive
molions will increase the likelihood
thal a disappointed party will scek
judicial review. It is, however, well
established that an arbilrator's decision
of an issue of law is no more suscepti-
ble Lo judicial second-guessing than an
arbitrator's decision with respect to an
issue of facl.” Thus, although courts
have the power Lo determine whether
a dispute is arbitrable (ie., whoether the
parties have a binding contract requir-
ing submission of the dispute to arbi-
tration), an arbitrator's decision with
respect o other issues of law that may
dispose ol the case is not subject to
similar review. ™

Many arbilration cases can benetit
from the application of the rule pro-
posed here because narrowing the
issues in controversy will gsenerally
reduce the amount of time and
expense involved in an arbitration. The
proposed rule would give arbitrators
additional flexibility and permit Lhem
to design a decisionmaking, process to
suit the individual case.™ |

The Journal always welcomes com-
ments on ity articles. Readoers who wish to
share thetr thoughts with the editors on the
above article, which raises some interesting
questions, are encouraged to do so.
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